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Title  40 — Protection  of  Environment 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 

[FRL  411-4] 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

Administrative  Procedures  for  Challenging 
Liability  and  Penalty  Assessment 

On  November  12,  1974  the  Environ¬ 
mental  Protection  Agency  proposed  regu¬ 
lations  to  establish  procedures  for  chal¬ 
lenging  liability  and  penalties  assessed 
pursuant  to  40  CFR  Part  80  which  pro¬ 
vided  for  the  general  availability  of  un¬ 
leaded  gasoline  by  July  1,  1974  (39  FR 
39992).  The  regulations  proposed  to  add 
a  new  Subpart  D — Rules  for  Assessment 
of  Civil  Penalties — to  40  CFR  Part  80. 
These  regulations  would  establish  pro¬ 
cedures  by  which  a  person  could  chal¬ 
lenge  the  Agency’s  determination  of  lia¬ 
bility  and  the  amount  of  the  assessed 
penalty  for  any  particular  violation.  Also 
under  this  Subpart  uniform  criteria  were 
proposed  which  would  be  used  to  assess 
and  mitigate  penalties  for  violations  of 
the  unleaded  gasoline  regulations.  These 
criteria  were  set  forth  in  Guidelines  for 
Assessment  of  Civil  Penalties  under  Sec¬ 
tion  211(d)  of  the  Clean  Air  Act  (42 
U.S.C.  1857f-6c)  and  published  as  an 
appendix  to  the  proposed  Subpart  D. 

In  conjunction  with  this  promulgation 
of  the  Rules  for  Assessment  of  Civil 
Penalties,  the  Agency  is  publishing  the 
“Guidelines  for  the  Assessment  of  Civil 
Penalties  under  Section  211(d)  of  the 
Clean  Air  Act  (42  U.S.C.  1857f-6c)”, 
hereinafter  referred  to  as  the  “Guide¬ 
lines”.  They  appear  in  today’s  Federal 
Register  as  a  Notice  as  the  second  docu¬ 
ment  of  this  Part  II.  These  guidelines 
will  govern  the  assessment  by  Agency 
personnel  of  civil  penalties  for  violations 
of  the  unleaded  gasoline  regulations. 

These  regulations  establish  a  formal 
administrative  hearing  procedure  which 
may  be  used  to  determine  both  liability 
for  penalties  and  their  amount  The  fact¬ 
finding  is  to  be  done  by  an  Administra¬ 
tive  Law  Judge  assigned  to  EPA  or  by 
an  impartial  Presiding  Officer  not  con¬ 
nected  with  enforcement  activities,  and 
his  decision  is  subject  to  review  by  the 
appropriate  Regional  Administrator. 
Judicial  review  of  the  final  administra¬ 
tive  decision  will  be  available  to  deter¬ 
mine  whether  it  is  “unsupported  by  sub¬ 
stantial  evidence”  within  the  meaning  of 
5  U.S.C.  706(2)  (E).  This  formal  hearing 
procedure  will  only  be  used  where  less 
formal  settlement  negotiations  between 
EPA  and  the  alleged  violator  have  failed 
to  produce  a  mutually  satisfactory 
agreement. 

Summary  of  Comments  Received: 

Agency  Response 

Comments  were  received  from  various 
segments  of  the  petroleum  marketing  in¬ 
dustry  and  the  public  regarding  the  pro¬ 
posed  regulations.  The  Agency  has  evalu¬ 
ated  the  proposal  in  light  of  these  com¬ 
ments  and  has  modified  certain  provi¬ 
sions  of  the  proposed  rulemaking  as  a 
result.  The  final  regulations  incorporat¬ 


ing  such  changes  are  promulgated  below. 

Several  refiners  submitted  comments 
questioning  the  authority  under  Section 
21 1  of  the  Clean  Air  Act  for  the  Agency  to 
have  administrative  hearings  for  fact¬ 
finding  in  enforcement  proceedings.  The 
refiners  argued  that  instead  the  Agency 
is  required  to  have  findings  of  the  facts 
in  a  trial  de  novo. 

In  its  November  12, 1974  proposal,  EPA 
gave  two  legal  reasons  why  determina¬ 
tive  fact-finding  in  enforcement  proceed¬ 
ings  under  these  regulations  could 
properly  take  place  at  the  administrative 
level.  These  were  the  authority  given  the 
Administrator  to  “determine  the  facts’* 
in  certain  circumstances  by  Section  211 
(d)  of  the  Clean  Air  Act  and  the  general 
principle  that  courts  before  intervening 
in  a  case  will  require  litigants  to  exhaust 
their  administrative  remedies. 

No  commentator  took  direct  issue  with 
EPA’s  reasoning  on  these  points.  How¬ 
ever,  several  raised  new  arguments 
against  EPA’s  position.  Although  we  do 
no  find  these  arguments  persuasive,  a 
more  extensive  discussion  of  the  issue  in 
response  to  them  is  appropriate. 

Section  211(d)  of  the  Clean  Air  Act 
provides  that  any  person  who  violates 
EPA  regulations  controlling  fuel  addi¬ 
tives  shall  pay  a  civil  penalty  of  $10,000 
for  each  day  of  the  violation.  The  statute 
also  provides  that 

The  Administrator  may,  upon  application, 
remit  or  mitigate  any  forfeiture  provided  for 
in  this  subsection  and  he  shall  have  author¬ 
ity  to  determine  the  facts  upon  such  appli¬ 
cations.  (emphasis  added). 

The  italicized  language  would  be 
meaningless  and  Congress  presumably 
would  not  have  included  it  in  the  statute 
if  it  only  applied  to  remission  and  mitiga¬ 
tion  applications  that  result  in  a  mutu¬ 
ally  satisfactory  compromise,  since  upon 
settlement  the  question  of  what  the  facts 
were  would  become  irrelevant.  Similarly, 
the  language  would  be  meaningless  if  it 
meant  that  when  such  an  application  was 
made,  but  no  agreement  was  reached, 
there  would  be  a  trial  de  novo  at  which 
EPA  could  present  its  own  view  of  the 
facts  to  the  court.  Since  the  Agency  al¬ 
ways  has  the  right  to  thus  present  its 
own  view  of  the  facts,  the  underlined 
language  in  that  case  also  would  add 
nothing  to  the  meaning  of  the  statute. 

We  believe  that  the  only  reading  of 
this  phrase  that  gives  it  independent 
meaning  is  one  that  takes  it  as  directing 
the  Administrator  to  make  findings  of 
fact  in  all  cases  where  an  application 
for  remission  or  mitigation  has  been 
made,  even  if  no  mutually  satisfactory 
agreement  has  been  reached.  These  find¬ 
ings  would  then  be  subject  to  judicial 
review  not  in  a  trial  de  novo,  which  in 
our  view  would  be  inconsistent  with  the 
“authority”  granted  the  Administrator 
to  determine  the  facts,  but  by  review  of 
the  administrative  record  to  make  sure 
they  were  based  on  substantial  evidence. 

However,  the  authority  to  determine 
the  facts  only  resides  in  the'  Administra¬ 
tor  when  he  “upon  application”  consid¬ 
ers  remitting  or  mitigating  a  penalty. 
The  argument  might  be  made  then 


(though  none  of  the  commentators  made 
It)  that  even  granting  the  Administra¬ 
tor’s  fact-finding  authority  a  potential 
defendant  could  assure  itself  of  a  trial 
de  novo  In  federal  district  court  simply 
by  refusing  to  apply  for  mitigation. 

Such  an  argument  makes  little  sense  as 
a  matter  of  policy  since  it  is  hard  to 
Imagine  why  Congress  would  authorize 
two  separate  formal  methods  of  deter¬ 
mining  liability  with  the  choice  between 
them  to  be  made  solely  by  the  defendant. 
It  also  conflicts  with  the  principle  of  ex¬ 
haustion  of  administrative  remedies, 
which  holds  that  in  normal  circum¬ 
stances  a  person  must  exhaust  all  poten¬ 
tial  avenues  for  administrative  relief 
before  the  courts  will  hear  his  case.  This 
doctrine  rests  both  on  judicial  deference 
to  Agency  discretion  and  expertise  and 
on  a  desire  to  keep  cases  out  of  the  courts 
which  might  never  get  there  if  the  ad¬ 
ministrative  process  were  permitted  to 
run  its  course.  Plainly  both  factors  are 
present  here.1 

For  these  reasons  it  is  our  opinion  that 
a  court  would  properly  require  any  appli¬ 
cant  for  judicial  review  to  first  apply  to 
EPA  for  remission  or  mitigation  of  the 
suggested  penalty  and  if  necessary  to  go 
through  the  prescribed  fact-finding 
hearing  before  the  court  itself  would 
take  up  the  matter. 

No  commentator  took  issue  with,  or 
even  really  discussed,  this  line  of  reason¬ 
ing.*  Instead,  several  of  them  pointed 
uniformly  without  much  discussion  or 
analysis  to  various  other  factors  which 
they  said  overbalanced  such  considera¬ 
tions. 

Several  argued  that  the  use  in  the 
statute  of  such  terms  as  “civil  suit,”  “re¬ 
mit,”  and  “mitigate,”  and  the  absence  of 
such  terms  as  “assess,”  all  indicated  a 
Congressional  Intent  to  require  trial  of 
the  facts  de  novo.  There  is  no  reason, 
however,  to  adopt  such  a  reading.  All 
actions  in  the  federal  courts  which  are 
not  criminal  are  civil  by  definition;  the 
question  is  not  the  civil  nature  of  the 
action  but  the  standard  of  review  to  be 
applied.  And  the  word  “assess”  is  absent 
from  two  of  the  oldest  statutes  under 
which  administrative  fact-finding  has 
been  practiced.  See  8  U.S.C.  Section  1227 
(b)  (Immigration  and  Naturalization 
Service) ;  39  U.S.C.  Section  5206  (Postal 
Service) . 

Texaco  points  out  that  EPA  has 
adopted  an  interpretive  approach  here  - 
different  from  the  one  adopted  by  the 


1F'or  further  discussion  of  exhaustion  of 
remedies,  see  McKart  v.  United  States,  375 
US.  185,  193-95  (1969);  McGee  v.  United 
States,  402  UJS.  479,  485-86  (1971).  See  also 
Christian  v.  New  York  Department  of  Labor, 
414  U  S.  614,  622  (1974);  Davis  “Administra¬ 
tive  Law  Treatise — 1970  Supplement”,  Sec¬ 
tions  20.01,  20.08;  Jaffe,  “Judicial  Control  of 
Administrative  Action”  (abridged  student  ed. 
1965),  pp.  424-458;  United  States  v.  Ruzicka, 
329  U.S.  287  (1946)  (Frankfurter,  J.) . 

•The  Society  of  Independent  Gasoline 
Marketers  of  America  (SIGMA)  at  page  eight 
of  its  comments  offers  an  alternative  argu¬ 
ment  in  support  of  EPA’s  position  on  the 
“exhaustion”  point.  We  agree  with  SIGMA 
that  the  argument  advanced  has  merit. 
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Coast  Guard  under  Section  311  of  the 
Federal  Water  Pollution  Control  Act. 
This  Is  true  but  Irrelevant.  The  two 
statutory  provisions  have  different 
language  and  legislative  histories  and 
were  meant  to  function  in  different  ad¬ 
ministrative  contexts. 

EPA  In  its  Notice  of  Proposed  Rule- 
making  listed  five  factors  which,  ac¬ 
cording  to  the  Administrative  Confer¬ 
ence  of  the  United  States,  make  fact¬ 
finding  at  the  administrative  level 
desirable  and  which  are  present  in  the 
case  of  unleaded  gasoline.  As  slightly  re¬ 
worded  from  the  proposed  version  they 
were: 

1.  An  anticipated  large  number  of  cases.— 
Approximately  three-fourths  of  the  350,000 
retail  gasoline  outlets  In  this  country  are 
required  to  offer  unleaded  gasoline  under  the 
regulations  In  question.  In  addition,  many 
of  the  remaining  outlets  are  expected  to 
voluntarily  carry  the  product.  Each  of  these 
outlets  Is,  at  least  potentially,  the  subject  of 
EPA  regional  enforcement  activity.  The  sub¬ 
stantial  number  of  cases  that  are  expected  to 
result  would  place  a  significant  burden  on 
the  district  courts  In  each  region. 

2.  Speedy  adjudication  is  important  to  the 
enforcement  scheme. — The  purpose  of  the 
substantive  regulations  to  be  enforced  by 
these  procedures  Is  to  greatly  Increase  the 
avaUablllty  and  the  freedom  from  contam¬ 
ination  of  unleaded  gasoline  provided  by 
the  petroleum  distribution  system.  Un¬ 
leaded  gasoline  must  be  generally  available 
to  serve  vehicles  produced  during  the  1975 
model  year  since  most  cars  and  light-duty 
trucks  are  to  be  equipped  with  lead-sensi¬ 
tive  catalytic  converters  to  reduce  exhaust 
emissions.  These  catalysts  are  deactivated  by 
lead  and  phosphorus  In  gasoline.  Since  the 
timetable  for  the  introduction  of  catalyst- 
equipped  vehicles  is  fixed,  and  the  number 
of  these  vehicles  Is  expected  to  grow  steadily 
from  the  time  of  Introduction,  It  Is  Impera¬ 
tive  that  the  supply  of  uncontaminated  un¬ 
leaded  gasoline  be  Increased  commensurately. 
To  ensure  this,  a  quick  and  flexible  enforce¬ 
ment  scheme  Is  required. 

3.  There  is  a  need  for  specialized  knowl¬ 
edge  and  Agency  expertise. — EPA  plans  to 
enforce  the  regulations  at  Issue  here  through 
mobile  laboratories  that  will  examine  sam¬ 
ples  of  gasoline  from  an  individual  station 
by  a  field  test.  If  contamination  Is  sus¬ 
pected,  the  sample  will  be  returned  to  a 
laboratory  for  analysis  by  atomic  absorp¬ 
tion  spectrometry  for  lead  content  and  by  a 
complex  wet  chemical  test  for  phosphorus 
determination.  These  sophisticated  test 
procedures  will  take  some  time  to  explain  In 
formal  proceedings.  It  would  be  far  more  eco¬ 
nomical  to  assign  the  fact-finding  function 
to  a  few  qualified  Hearing  Officers  who  would 
become  sufficiently  familiar  with  the  tech¬ 
nical  Issues  that  will  be  cemmon  to  almost 
all  cases  than  to  assign  It  to  perhaps  scores 
of  Federal  District  Judges  each  of  whom 
would  have  to  have  the  technical  Issues  ex¬ 
plained  to  him  for  the  first  time. 

4.  Issues  of  law  will  be  rare. — The  basic 
Issues  of  law  have  been  settled  already  by 
the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  Amoco  Oil  Co. 
v.  BPA.  601  F.2d  722  (1974).  The  questions 
arising  during  enforcement  proceedings  can 
be  expected  to  be  almost  exclusively  issues 
of  fact.  Involving  whether  the  gasoline  being 
sold  Is  contaminated  by  lead  or  phosphorus 
end.  If  It  Is.  which  party  Should  be  held 
responsible  for  its  shortcomings. 

6.  Greater  consistency  of  outcome  is  im¬ 
portant. — Gasoline  retailers  are  composed  of 
many  Individual  entrepreneurs  with  eco¬ 


nomic  and  business  problems  and  praccl<fes 
that  are  often  similar.  Given  the  similarity  of 
conditions  that  can  thus  be  expected  to 
arise  from  case  to  case.  It  Is  particularly  Im¬ 
portant  that  there  be  coherence  to  the  pat¬ 
tern  of  penalties  assessed  In  Individual  cir¬ 
cumstances.  It  is  for  this  reason  that  the 
Civil  Penalty  Assessment  Guidelines  have 
been  developed  and  promulgated. 

Only  one  commentator  disagreed  with 
EPA’s  analysis  of  these  points.  Stand¬ 
ard  Oil  of  California  argued  that  fac¬ 
tors  “1”  and  “2”  are  not  satisfied  be¬ 
cause  a  fervent  industry  desire  to  com¬ 
ply  will  exist,  thus  reducing  the  number 
of  cases  and  making  speedy  adjudication 
unimportant.  History  demonstrates, 
however,  that  the  first  stage  of  any  new 
regulatory  program  involving  over  250,- 
000  separate  businesses  is  likely  to  yield 
a  considerable  number  of  violations,  and 
the  unleaded  gasoline  program  has 
proved  to  be  no  exception  with  almost 
1,000  complaints  or  notices  of  violation 
having  been  issued  as  of  January  1975. 
Speedy  enforcement,  as  passage  number 
2  above  notes,  is  even  more  important 
where  unleaded  gasoline  is  concerned 
than  it  would  be  in  most  regulatory  un¬ 
dertakings  because  of  the  need  to  pro¬ 
tect  catalysts  against  poisoning.  This 
point  was  not  addressed  by  Standard. 

Standard  also  argued  that  issues  of 
law  will  be  common  until  the  proposed 
regulations  are  clarified,  although  it  gave 
no  examples  of  any  issues  so  raised  and 
the  other  comments  failed  to  raise  them. 
Finally,  it  contends  that  consistency  of 
outcome  can  be  just  as  well  assured  by 
court  as  by  administrative  proceedings 
provided  the  penalty  assessment  guide¬ 
lines  are  the  same.  Even  conceding  that 
a  court  would  be  bound  by  these  guide¬ 
lines  to  the  same  extent  as  EPA  (a  point 
on  which  the  court  itself,  of  course,  might 
disagree),  there  is  likely  to  be  greater 
consistency  in  their  interpretation  and 
administration  if  that  is  carried  out  on 
the  administrative  level,  rather  than  be¬ 
ing  assigned  to  U.S.  Attorney’s  Offices 
throughout  the  country  and  to  randomly 
selected  district  judges. 

It  is  fair  to  say,  however,  that  the  pros¬ 
pect  of  fact-finding  at  the  administra¬ 
tive  level  was  not  in  itself  strenuously 
objected  to.  But  commentators  urged 
that  if  such  an  approach  was  to  be 
permissible,  the  initial  fact-finding 
should  be  done  in  every  case  by  an  Ad¬ 
ministrative  Law  Judge.  It  was  argued 
that  these  Judges  might  tend  to  be  more 
independent  in  their  evaluations  than  an 
EPA  employee. 

The  Constitution  does  not  require  the 
degree  of  separation  of  functions  for 
which  these  comments  contend,  but  only 
that  the  adjudicating  officer  have  no  di¬ 
rect  connection  with  the  class  of  cases 
being  considered.  Morrisey  v.  Brewer, 
408  UJS.  471,  486,  489  (1972).  The  reg¬ 
ulations  promulgated  today  provide  for 
that.  In  addition,  even  under  statutes 
where  an  Administrative  Law  Judge 
would  explicitly  be  required  (which  is 
not  the  case  here),  the  Administrative 
Procedure  Act  exempts  from  that  re¬ 
quirement  “proceedings  in  which  deci¬ 
sions  rest  solely  on  Inspections,  tests,  or 
elections,**  5  U.S.C.  Section  554(a)(3). 


The  Attorney  General’s  Memorandum  on 
the  Administrative  Procedure  Act  indi¬ 
cates  at  pp.  44-45  that  cases  precisely 
similar  to  those  that  will  arise  under  the 
present  regulations  were  meant  to  be 
described  by  this  phrase. 

For  these  reasons,  we  do  not  agree 
that  fact-finding  by  an  Administrative 
Law  Judge  is  necessary  to  the  legal  va¬ 
lidity  of  EPA’s  administrative  proce¬ 
dures.  Nevertheless,  we  recognize  that 
there  might  be  advantages  to  their  em¬ 
ployment  and  would  have  considered 
amending  the  regulations  along  the  lines 
suggested  but  for  one  factor.  The  Agen¬ 
cy’s  supply  of  Administrative  Law  Judges 
is  limited,  and  the  Civil  Service  Commis¬ 
sion  has  a  policy  of  refusing  to  assign 
new  ones  unless  the  statute  clearly  and 
unambiguously  requires  their  employ¬ 
ment.  For  the  reasons  just  given,  this 
showing  cannot  be  made  under  Section 
211  of  the  Clean  Air  Act.  Nevertheless, 
EPA  will  be  able  to  assign  its  present 
Administrative  Law  Judges  to  serve  as 
Presiding  Officers  under  these  regula¬ 
tions  to  the  extent  their  other  duties 
permit.  An  attempt  will  be  made  to  make 
such  assignments  in  cases  where  a  party 
makes  a  bona  fide  request  for  one, 
though  long  delays  in  hearing  dates  will 
not  be  granted  for  this  purpose. 

The  only  other  objections  to  the  legal 
validity  of  the  proposed  administrative 
fact-finding  procedure  centered  on  the 
absence  of  various  procedural  protections 
that  would  be  available  in  court.  One 
commentator  suggested,  for  example, 
that  the  absence  of  subpoena  authority 
was  a  fatal  defect. 

In  fact,  however,  the  passage  from 
Davis  cited  on  this  point  in  those  same 
comments  indicates  that  Congress  often 
authorizes  formal  hearings  without 
simultaneously  conferring  subpoena  au¬ 
thority,  and  that  the  most  that  has  gen¬ 
erally  been  suggested  for  such  cases  is 
that  the  Agency  involved  adopt  adminis¬ 
trative  discovery  procedures.  Vol.  I, 
Davis,  Administrative  Law  Treatise  Sec. 
8.15,  1970  Supp.  Sec.  8.15.  Such  adminis¬ 
trative  discovery  procedures  are  con¬ 
tained  in  the  regulations  promulgated 
today.  They  should  function  particularly 
well  here,  since  in  enforcement  proceed¬ 
ings  under  these  regulations  virtually  all 
the  relevant  Information  is  likely  to  be 
In  the  possession  of  one  party  or  the 
other.  Proposed  Section  80.304(c)  (4) 
provided,  in  part,  that  the  Presiding  Of¬ 
ficer  shall  have  the  authority  to  order 
the  production  of  persons,  documents  or 
other  non-privileged  evidence  for  good 
cause.  If  the  order  is  not  complied  with, 
adverse  inferences  may  be  drawn.  The 
administrative  discovery  procedures  pro¬ 
mulgated  today  at  Section  80.319(f) 
serve  to  elaborate  the  procedures  by 
which  that  authority  can  be  exercised. 

Comments  were  received  on  the 
Agency’s  use  of  the  size-of -business 
criterion  in  determining  the  appropriate¬ 
ness  of  a  penalty,  the  proposed  manner 
of  computing  an  alleged  violator’s  pre¬ 
vious  history  of  performance  under  the 
regulations,  and  the  proposed  mitiga¬ 
tion  criteria.  The  comments  on  these 
Issues  and  the  response  of  the  Agency 
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have  been  included  in  the  preamble  to 
the  Guidelines  for  the  Assessment  of 
Civil  Penalties  published  today  in  the 
Federal  Register  as  the  second  docu¬ 
ment  of  this  Part  IL 

Many  comments  were  received  on  vari¬ 
ous  procedural  aspects  of  the  penalty  as¬ 
sessment  and  administrative  hearing 
procedures. 

Notice  of  a  hearing  is  issued  pursuant 
to  Section  80.321(b).  Objections  were 
raised  in  several  comments  that  this  sec¬ 
tion  does  not  assure  that  there  will  be 
sufficient  time  between  the  issuance  of 
notice  and  the  commencement  of  the 
hearing  for  the  parties  to  prepare  their 
cases.  In  response  this  section  has  been 
amended  to  assure,  unless  otherwise 
agreed  to  by  the  parties,  a  minimum 
period  of  twenty  (20)  days  between  is¬ 
suance  of  notice  and  commencement  of 
hearing. 

Section  80.319(d)  provides  that  the 
prehearing  conference  shall  be  held  in 
the  city  in  which  the  EPA  Regional  Of¬ 
fice  is  located.  A  comment  was  received 
which  suggested  that  the  prehearing 
conference  should  be  held  in  the  major 
city  nearest  the  location  of  the  alleged 
violation.  The  comment  expressed  con¬ 
cern  for  the  burden  that  travel  would 
place  on  the  retailer.  Prehearing  con¬ 
ferences  are  subject  to  the  discretion  of 
the  Presiding  Officer.  The  location  of  the 
conference  may  be  changed  under  Sec¬ 
tion  80.319(d)  by  the  Presiding  Officer 
for  good  cause.  In  addition,  if  circum¬ 
stances  render  a  prehearing  conference 
impracticable,  the  Presiding  Officer,  on 
motion  or  sua  sponte  under  Section 
80.319(e) ,  may  accomplish  the  objectives 
of  a  prehearing  conference  through  cor¬ 
respondence.  The  Agency  believes  that 
these  provisions  permit  adequate  con¬ 
sideration  of  any  travel  hardship  that 
may  arise  in  conjunction  with  the  pre- 
hearing  conference. 

Section  80.319(c)  provides  that  a 
record  of  a  prehearing  conference  may 
only  be  made  upon  motion  of  a  party  or 
upon  sua  sponte  motion  by  the  Presiding 
Officer.  One  commentator  felt  that  a 
record  should  be  permitted  to  be  made 
upon  request  by  any  party  willing  to 
assume  the  costs  of  reporting  and  tran¬ 
scription.  Due  to  the  nature  of  the  pro¬ 
ceedings,  the  recording  of  a  prehearing 
conference  cannot  be  permitted  as  a 
matter  of  right.  It  is  contemplated  that 
most  prehearing  conferences  will  involve 
informal  discussions  with  the  possible 
evocation  of  admissions  and  stipulations. 
It  is  likely  that  the  recording  of  such 
discussions  might  have  a  chilling  effect 
on  the  negotiation  process.  In  order  to 
maintain  the  desired  Informal  nature  of 
these  proceedings,  Section  80.319(c)  re¬ 
tains  a  provision  providing  the  Presiding 
Officer  with  discretion  as  to  recordation 
of  the  prehearing  conference. 

Under  Section  80.314(c)  the  complain¬ 
ant  may  amend  the  complaint  at  any 
time  prior  to  the  filing  of  an  answer. 
After  an  answer  has  been  filed,  the  com¬ 
plaint  may  only  be  amended  upon  mo¬ 
tion  granted  by  the  Presiding  Officer. 
Comments  suggested  that  the  procedures 
for  amending  a  complaint  after  filing  of 


an  answer  could  result  in  unfairness  to 
the  respondent  which  could  be  prevented 
by  placing  a  limitation  on  the  time  when 
a  motion  for  amendment  could  be  enter¬ 
tained.  It  was  also  suggested  that  a 
standard  of  review  be  set  forth  to  gov¬ 
ern  the  Presiding  Officer’s  consideration 
of  such  a  motion. 

Motions  for  amending  a  complaint  are 
subject  to  the  discretion  of  the  Presiding 
Officer.  Implicit  in  the  Presiding  Officer’s 
consideration  of  such  a  motion  by  the 
complainant  is  the  fairness,  possibility 
of  prejudice,  and  potential  for  delay  If 
the  amendment  is  granted.  The  Agency 
believes  that  the  procedure  for  amend¬ 
ing  complaints  by  motion  at  the  discre¬ 
tion  of  the  Presiding  Officer  provides  ade¬ 
quate  safeguards  to  assure  fairness  to 
the  respondent  without  an  explicit  stand¬ 
ard  of  review  or  time  limitation. 

Section  80.316(e)  permits  the  com¬ 
plainant  to  withdraw  the  complaint  once 
without  prejudice.  For  example,  this  al¬ 
lows  for  the  withdrawal  and  correction 
of  a  complaint  that  was  erroneously  is¬ 
sued  as  a  result  of  misinformation  or  a 
procedural  error.  It  was  suggested  that 
the  right  to  withdraw  without  prejudice 
be  limited  to  the  period  prior  to  the  com¬ 
mencement  of  the  hearing  and  that  after 
the  hearing  has  begun  withdrawal  of  the 
complaint  should  be  with  prejudice.  The 
right  to  withdraw  without  prejudice  is 
necessary  to  assure  a  just  result  based 
on  substantive  issues.  In  the  infrequent 
instance  when  this  section  would  be  used, 
the  Agency  believes  the  hardship  on  the 
respondent  would  not  outweigh  the  in¬ 
terest  in  obtaining  a  result  which  is  based 
on  the  substantive  issues.  A  second  with¬ 
drawal  of  the  complaint,  however,  will 
always  be  with  prejudice. 

Comments  were  received  suggesting 
that  Section  80.316(a) ,  which  established 
the  time  in  which  an  answer  must  be 
filed,  be  modified  to  allow  for  extensions 
of  time  to  answer.  This  section  has  been 
amended  to  provide  for  the  granting  of 
such  extensions  upon  motion  to  the  Re¬ 
gional  Administrator. 

Objection  was  taken  by  one  commen¬ 
tator  to  Section  80.316(d)  which  estab¬ 
lished  as  a  binding  admission  any  factual 
allegation  in  the  complaint  which  the 
respondent  fails  to  deny.  This  section 
has  been  amended  to  eliminate  the  char¬ 
acterization  of  an  admission  as  “bind¬ 
ing.”  In  addition  a  provision  has  been 
added,  paragraph  80.316(f),  which  per¬ 
mits  the  respondent  to  amend  the  answer 
upon  motion  granted  by  the  Presiding 
Officer. 

Section  80.323(b)  allows  the  Regional 
Administrator  to  evaluate  improperly  ex¬ 
cluded  evidence  in  the  preparation  of  his 
final  order.  A  comment  to  this  section 
noted  that  under  Section  80.323(a)  a 
transcript  of  the  arguments  dealing  with 
the  admission  or  exclusion  of  evidence 
is  not  made  unless  the  Presiding  Officer 
orders  such  arguments  to  be  recorded. 
The  commentator  concluded  that  omit¬ 
ting  this  from  the  record  will  prevent 
the  Regional  Administrator  from  con¬ 
sidering  arguments  made  in  regard  to 
the  admissibility  of  the  evidence.  Section 
80.323(a)  has  been  revised  to  provide  for 


the  recordation  of  arguments  and  debate 
on  any  objections  raised  Including  the 
admission  or  exclusion  of  evidence.  Con¬ 
sequently,  the  Regional  Administrator 
will  be  able  to  Independently  determine 
whether  excluded  evidence  should  have 
been  Included  and  whether  he  should 
properly  consider  such  evidence  in  the 
preparation  of  the  final  order. 

Section  80.304(c)  (4)  allows  an  adverse 
Inference  to  be  drawn  from  the  failure 
to  produce  nonprlvileged  evidence.  It 
was  suggested  in  one  comment  that  this 
provision  was  unnecessary  since  Section 
80.324  places  the  burden  on  the  respond¬ 
ent  to  go  forward  with  an  affirmative 
defense  once  a  prima  facie  case  has  been 
established.  Even  though  the  burden  of 
an  affirmative  defense  is  on  the  respond¬ 
ent,  there  is  no  assurance  that  all  of  the 
evidence  needed  to  reach  a  fair  adjudi¬ 
cation  of  the  Issues  will  be  presented.  The 
Agency  believes  that  the  party  withhold¬ 
ing  nonprlvileged  evidence  which  is  per¬ 
tinent  to  the  hearing  should  be  subject 
to  the  rational  inference  which  follows 
from  not  producing  such  information. 
Withholding  evidence  is  detrimental  to 
the  fact-finding  process,  and  the  provi¬ 
sions  of  Section  80.304(c)  (4)  are  in¬ 
tended  to  encourage  the  production  of 
such  relevant  evidence. 

Section  80.308  provides  procedures  for 
ex  parte  discussion  of  proceedings.  It  re¬ 
quires  any  ex  parte  memorandum  or 
other  communication  to  be  served  on  all 
other  parties.  A  comment  to  this  section 
pointed  out  that  the  sentence  “Such 
other  parties  may  be  given  an  opportu¬ 
nity  to  reply  thereto"  created  an  am¬ 
biguity  as  to  whether  the  reply  would 
be  as  a  matter  of  right.  Since  the  filing 
of  a  reply  to  an  ex  parte  document  is  not 
intended  to  be  limited,  this  sentence  has 
been  deleted. 

Sections  80.317(a)(3)  and  80.310(b), 
as  proposed,  provides  for  different  re¬ 
sponses  by  a  Presiding  Officer  to  a  re¬ 
spondent’s  failure  to  appear  at  a  pre- 
hearing  conference  or  a  hearing.  Section 
80.317(a)  (3),  as  proposed,  provided  that 
a  respondent  may  be  found  in  default  for 
failure  to  appear  or  proceed  at  a  pre- 
hearing  conference  or  at  a  hearing.  Such 
default  would  constitute  an  admission  of 
all  facts  alleged  in  the  complaint  and  a 
waiver  of  respondent’s  right  to  a  hearing 
on  such  factual  issues.  Section  80.310(b), 
however,  provided  that  where  a  respond¬ 
ent  fails  to  appear  at  a  prehearing  con¬ 
ference,  he  shall  be  “subject  to  whatever 
orders  or  determinations  the  Presiding 
Officer  may  make  in  his  discretion’’.  This 
section  further  provided  that  where  the 
respondent  fails  to  appear  at  a  hearing, 
the  Presiding  Officer  “shall  require  the 
presentation  by  the  complainant  of  such 
evidence  as  the  Presiding  Officer  deems 
necessary  to  develop  a  prima  facie  case 
against  the  respondent”.  Under  the  pro¬ 
posed  Section  80.310(b) ,  upon  conclusion 
of  the  hearing  a  copy  of  the  initial  deci¬ 
sion  would  be  served  upon  the  respondent. 

Rather  than  utilizing  the  default  pro¬ 
cedures  of  Section  80.317  in  this  situa¬ 
tion,  the  Agency  has  decided  to  use  the 
procedures  set  out  in  Section  80.310(b) 
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which  are  more  favorable  to  the  respond¬ 
ent.  Subparagraph  (a)(3)  of  proposed 
Section  80.317  has  been  deleted. 

Contents  of  This  Promulgation  :  Rules 

of  Practice  Governing  Proceedings 

Conducted  in  the  Assessment  of  Civil 

Penalties 

These  rules  of  practice  establish  proce¬ 
dures  for  the  determination  of  liability 
and  the  assessment  of  penalties  against 
persons  charged  with  violations  of  Sec¬ 
tion  211  of  the  Act.  Complaints  issued 
pursuant  to  these  procedures  shall  set 
forth  (1)  the  provisions  of  the  Act  and 
the  regulations  thereunder  which  are 
alleged  to  have  been  violated,  (2)  the 
factual  basis  of  the  allegation,  (3)  the 
amount  of  the  civil  penalty  proposed  to 
be  assessed,  (4)  a  description  of  the  ap- 
pi  opriateness  of  the  proposed  penalty, 
and  (5)  notice  of  opportunity  to  request 
a  hearing.  Within  twenty  (28)  days  after 
receipt  of  such  complaint,  the  person 
charged  may  file  an  answer  in  which  he 
(1)  admits,  denies,  or  explains  material 
factual  allegations  contained  in  the  com¬ 
plaint  (2)  challenges  the  appropriateness 
of  the  proposed  penalty  or  (3)  contends 
that  he  is  entitled  to  judgment  as  a 
matter  of  law.  This  twenty-day  period  in 
which  an  answer  may  be  filed  can  be 
extended  upon  motion  granted  by  the 
Regional  Administrator.  Such  answer 
shall  also  state  (1)  the  circumstances  or 
arguments  which  are  alleged  to  consti¬ 
tute  the  grounds  of  defense,  (2)  the  facts 
which  respondent  intends  to  place  at 
Issue,  and  (3)  whether  a  hearing  is  re¬ 
quested.  Failure  to  file  a  timely  answer 
to  the  complaint  or  failure  to  comply 
with  prehearing  or  hearing  orders  of  the 
Presiding  Officer,  shall  constitute  an  ad¬ 
mission  of  the  allegations  contained  in 
the  complaint  and  a  waiver  of  the  right 
to  a  hearing,  and  may  give  rise  to  a  de¬ 
fault  order  requiring  payment  of  the  pro¬ 
posed  civil  penalty. 

Motions  made  after  the  filing  of  an 
answer  to  the  complaint  but  before  the 
Issuance  of  the  initial  decision  shall  be 
made  to  and  ruled  upon  by  the  Presiding 
Officer  assigned  to  preside  over  the  pro¬ 
ceeding.  Motions  made  at  any  other 
stage  in  the  proceedings  shall  be  made 
to  and  ruled  upon  by  the  Regional  Ad¬ 
ministrator.  Leave  to  intervene  in  a 
proceeding  may  be  granted  to  persons 
who  timely  demonstrate  real  interests 
which  (1)  raise  common  questions  of 
fact  or  law,  (2)  may  be  adversely  affected 
by  the  outcome  of  the  proceeding,  and 
(3)  do  not  unreasonably  broaden  the  is¬ 
sue  or  unduly  prolong  the  proceeding. 
Other  persons  may,  for  good  cause 
shown,  be  granted  leave  to  participate  in 
proceedings  as  amicus  curiae  and  shall 
be  eligible  to  participate  in  any  briefing 
following  the  granting  of  such  motion. 
Matters  involving  issues  of  law  or  policy 
for  which  review  would  be  inadequate  or 
ineffective  after  the  final  order  may  be 
certified  to  the  Regional  Administrator 
on  interlocutory  appeal. 

These  rules  of  practice  encourage  set¬ 
tlement  of  proceedings  through  informal 
settlement  conferences  leading  to  the 
signing  of  a  consent  agreement  by  the 


Agency  and  the  person  charged.  In  such 
consent  agreement  the  parties  shall  stip¬ 
ulate  to  jurisdictional  and  factual  mat¬ 
ters,  and  the  person  charged  shall  be 
assessed  a  stated  civil  penalty.  The  con¬ 
sent  agreement  shall  include  terms  of 
the  agreement  and  appropriate  conclu¬ 
sions  regarding  material  issues  of  law, 
fact  or  discretion,  and  a  proposed  final 
order  of  the  Regional  Administrator.  Pre- 
hearing  conferences  and  prehearing  cor¬ 
respondence  may  also  be  utilized  to  sim¬ 
plify  the  litigable  issues,  stipulate  to 
factual  matters,  encourage  settlement, 
and  otherwise  expedite  the  proceeding. 
The  prehearing  conference  and  the  sub¬ 
sequent  hearing,  if  any,  shall  be  held  in 
the  city  in  which  the  EPA  Regional  Of¬ 
fice  is  located  unless  changed  by  Presid¬ 
ing  Officer  for  good  cause. 

When  settlement  upon  all  issues  is  not 
reached,  a  public  hearing  shall  be  held 
to  adjudicate  all  remaining  issues  of  fact 
and  law.  Such  hearing  shall  be  on  the 
record  and  shall  be  conducted  by  a  Pre¬ 
siding  Officer  pursuant  to  these  rules  of 
practice  and  in  accordance  with  all  ap¬ 
propriate  safeguards  of  due  process. 
Proof  shall  be  had  on  the  basis  of  all 
oral  or  written  evidence  which  is  rele¬ 
vant,  competent,  and  material,  and 
which  is  not  unduly  repetitious.  Evidence 
regarding  trade  secrets  or  other  appro¬ 
priately  designated  commercial  or  finan¬ 
cial  information  shall  not  be  revealed  to 
the  public  but  may  be  considered  in 
camera. 

Where  a  party  is  entitled  to  judgment 
as  a  matter  of  law,  the  Presiding  Officer 
may  cause  an  accelerated  decision  to  be 
rendered.  When  questions  of  fact  or  law 
have,  been  adjudicated  in  the  proceed¬ 
ing,  the  Presiding  Officer  shall  make  an 
initial  decision  after  appropriate  review 
of  the  hearing  record.  This  initial  deci¬ 
sion  may  be  appealed  to  the  Regional 
Administrator  by  any  party  or  may  be 
reviewed  sua  sponte  by  the  Regional  Ad¬ 
ministrator.  No  matter  of  controversy 
(whether  reaching  conclusion  by  means 
of  a  consent  agreement,  default  order, 
accelerated  decision,  or  an  initial  deci¬ 
sion)  may  be  disposed  of  except  by  a 
final  order  of  the  Regional  Administra¬ 
tor.  The  final  order  shall  include  findings 
of  fact,  conclusions  regarding  material 
issues  of  law,  fact  or  discretion  as  well  as 
reasons  therefor  and  an  order  assessing 
a  civil  penalty.  Parties  adversely  affected 
by  a  final  order  of  the  Regional  Adminis¬ 
trator  may  take  exception  thereto  and 
may  move  to  reopen  the  hearing  or  to 
reargue  orders,  rulings  or  decisions  of 
the  Presiding  Officer  which  were  disputed 
during  the  proceeding.  Appeal  from  any 
final  order  of  the  Regional  Administra¬ 
tor  shall  be  based  upon  the  substantial 
evidence  in  the  hearing  record  and  heard 
in  the  appropriate  United  States  District 
Court. 

Because  the  regulations  requiring  gen¬ 
eral  availability  of  unleaded  gasoline 
were  effective  on  July  1, 1974  and  Agency 
personnel  are  currently  monitoring  and 
enforcing  compliance  with  these  regu¬ 
lations,  the  Agency  finds  that  there  Is 
good  cause  for  making  these  regulations 
effective  on  August  29, 1975. 


(Sec.  211,  Clean  Air  Act.  as  amended  (42 
U.S.C.  1857f-6c) . 

Dated:  August  18,  1975. 

Russell  E.  Train, 
Administrator. 

A  new  Subpart  D  is  added  to  40  CFR 
Part  80  as  follows: 

Subpart  D — Rules  for  Assessment  of  Civil 
Penalties 

General 

Sec. 

80.301  Scope  of  these  rules. 

80.302  Use  of  number  and  gender. 

80.303  Definitions. 

80.304  Powers  and  duties  of  the  Regional 

Administrator,  Regional  Judicial 
Officer  and  the  Presiding  Officer: 
disqualification. 

80.305  Filing  and  service  of  pleadings  and 

documents. 

80.306  Filing  and  service  of  rulings,  orders. 

and  decisions. 

80.307  Computation  and  extension  of  time. 

80.308  Ex  parte  discussion  of  proceeding. 

80.309  Examination  of  documents  filed 

Parties  and  Appearances 

80.310  Appearances. 

80.311  Intervention. 

80.312  Consolidation  and  severance. 

Prehearing  Procedures 

80.313  Issuance  of  complaint;  docket  num¬ 

ber. 

80.314  Contents  of  the  complaint. 

80.315  Motions. 

80.316  Answer  to  the  complaint. 

80.317  Failure  to  answer  the  complaint: 

default  order. 

80.318  Informal  settlement  and  consent 

agreement. 

80.319  Prehearing  conference. 

80  320  Accelerated  decision. 

Hearing  Procedure 

80.321  Scheduling  the  hearing. 

80.322  Evidence. 

80.323  Objections  and  offers  of  proof  . . 

80.324  Burden  of  presentation;  burden  of 

persuasion. 

80.325  Filing  of  transcripts. 

80.326  Filing  of  briefs,  proposed  findings  of 

fact  and  conclusions  of  law.  and 
proposed  order. 

80.327  Initial  decision. 

Appeals  and  Administrative  Review 

80.328  Appeal  from  or  review  of  interlocu¬ 

tory  orders  or  rulings. 

80.329  Appeal  from  or  review  of  Initial 

decisions. 

Final  Order 

80.330  Final  Order. 

Motion  To  Reconsider 

80.331  Motion  to  reopen  hearings,  to  rehear 

or  reargue  proceedings,  or  to  re¬ 
consider  a  final  order. 

80.332  Procedure  for  disposition  of  motions. 

Authority:  Section  211  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  1857f-6c). 

Subpart  D — Rules  for  Assessment  of  Civil 
Penalties 

General 

§  80.301  Scope  of  these  rules. 

(a)  These  rules  of  practice  shall  gov¬ 
ern  all  proceedings  conducted  in  the  as¬ 
sessment  against  any  person  of  any  civil 
penalty  pursuant  to  the  provisions  of 
section  211(d)  of  the  Clean  Air  Act  (as 
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amended)  <84  Stat.  1698;  42  U.S.C. 
1857f-6c(d) ) . 

<b>  In  the  absence  of  specific  provi¬ 
sions  in  these  rules,  and  where  appro¬ 
priate,  questions  arising  at  any  stage  of 
the  proceeding  shall  be  resolved  at  the 
discretion  of  the  Presiding  Officer  or  of 
the  Regional  Administrator  as  appropri¬ 
ate  pursuant  to  the  provisions  of  section 
80.315(c)  hereof. 

§  80.302  Use  of  number  and  gender. 

As  used  in  these  rules  of  practice, 
words  in  the  singular  shall  be  deemed  to 
import  the  plural  and  words  in  the  mas¬ 
culine  gender  shall  be  deemed  to  import 
the  feminine  and  vice  versa,  as  the  case 
may  require. 

§  80.303  Definitions. 

As  used  herein: 

(a*  The  term  “Act”  means  the  Clean 
Air  Act,  as  amended  (42  U.S.C.  1857 
et  seq.)  and  any  other  legislation  sup¬ 
plementary  thereto  and  amendatory 
thereof. 

<b)  The  term  “Administrator”  means 
the  Administrator  of  the  United  States 
Environmental  Protection  Agency. 

(c)  The  term  “Agency”  means  the 
United  States  Environmental  Protection 
Agency. 

(d)  The  term  “Complainant”  means 
the  Agency  acting  through  any  person 
authorized  by  the  Regional  Administra¬ 
tor  to  issue  a  complaint  to  persons  alleged 
to  be  in  violation  of  the  Act.  The  com¬ 
plainant  shall  not  be  the  Regional  Ju¬ 
dicial  Officer  or  the  Regional  Adminis¬ 
trator. 

(e)  The  term  “Complaint”  or  “Com¬ 
plaint  and  Notice  of  Opportunity  for 
Hearing”  means  a  written  communica¬ 
tion  issued  by  the  complainant  to  a  per¬ 
son  alleging  one  or  more  violations  of 
specific  provisions  of  the  Act  or  regula¬ 
tions  promulgated  thereunder.  The  re¬ 
quired  contents  of  the  complaints  are 
set  forth  in  §  80.314(a) . 

(f)  The  term  “Consent  Agreement” 
means  any  written  document  containing 
stipulations  of  fact,  conclusions  regard¬ 
ing  material  Issues  of  law,  fact,  or  dis¬ 
cretion,  and  a  specified  proposed  penalty 
acceptable  to  both  complainant  and  re¬ 
spondent. 

(g)  The  term  “Default  Order”  means 
an  order  issued  pursuant  to  §  80.317  dis¬ 
posing  of  a  matter  of  controversy  be¬ 
tween  respondent  and  the  Agency  upon 

(1)  the  failure  of  respondent  to  file  a 
timely  answer  to  the  complaint,  or  (2) 
motion  of  the  complainant  to  the  Re¬ 
gional  Administrator  or  the  Presiding 
Officer  as  appropriate  pursuant  to 
§  80.315(c)  because  of  respondent’s  fail¬ 
ure  to  comply  with  an  order  of  the  Re¬ 
gional  Administrator  or  Presiding  Of¬ 
ficer. 

(h)  The  term  “Final  Order”  means 
an  order  issued  by  the  Regional  Admin¬ 
istrator  disposing  of  a  matter  of  con¬ 
troversy  between  any  respondent  and  the 
Agency.  No  matter  of  controversy  which 
reaches  conclusion  upon  the  (1)  default 
of  the  respondent;  (2)  ratification  of  a 
consent  agreement;  (3)  completion  of  a 
hearing  and  issuance  of  an  initial  de¬ 


cision;  or  (4)  rendering  of  an  acceler¬ 
ated  decision  pursuant  to  the  provisions 
of  §  80.320  may  be  disposed  of  except  by 
a  final  order  of  the  Regional  Adminis¬ 
trator. 

(i)  The  term  “Hearing”  means  a 
hearing  open  to  the  public  and  conducted 
pursuant  to  these  rules  of  practice. 

(j)  The  term  “Initial  Decision”  means 
the  decision  issued  by  the  Presiding  Of¬ 
ficer  based  upon  the  record  of  the  hear¬ 
ing  out  of  which  it  arises  or  upon  the 
rendering  of  an  accelerated  decision  pur¬ 
suant  to  the  provisions  of  section  80.- 
320. 

(k)  The  term  “Party”  means  any  per¬ 
son,  group,  organization,  agency,  or  de¬ 
partment  that  participates  in  a  hearing 
as  complainant,  respondent,  or  inter- 
venor. 

(l)  The  term  “Person”  includes  any 
individual,  partnership,  association,  cor¬ 
poration,  and  any  organized  group  of 
persons  whether  incorporated  or  not. 

(m)  The  term  “Presiding  Officer” 
may  include  an  Administrative  Law 
Judge  appointed  pursuant  to  5  U.S.C. 
3105  (see  also  5  CFR  Part  930,  as  amend¬ 
ed  by  37  FR  16787).  The  Regional  Ad¬ 
ministrator  may  designate  one  of  the 
Judicial  Officers  to  serve  as  Presiding  Of¬ 
ficer.  Where  circumstances  warrant,  the 
Regional  Administrator  may  also  desig¬ 
nate  persons  having  the  qualifications  of 
Regional  Judicial  Officers  to  serve  ex¬ 
clusively  as  Presiding  Officers  at  the 
hearing  level  and  without  responsibility 
for  appellate  review. 

(n)  The  term  “Regional  Administra¬ 
tor”  means  the  Administrator  of  any 
Regional  Office  of  the  Agency  or  any 
officer  or  employee  thereof  to  whom 
authority  is  duly  delegated,  to  act  in  his 
stead.  Where  the  Regional  Administra¬ 
tor  has  authorized  the  Regional  Judicial 
Officer  to  act,  the  term  “Regional  Ad¬ 
ministrator”  shall  include  the  “Regional 
Judicial  Officer.” 

(o)  The  term  “Regional  Hearing 
Clerk”  means  an  individual  duly  author¬ 
ized  by  the  Regional  Administrator  to 
serve  as  hearing  clerk  for  a  given  Re¬ 
gion.  Correspondence  may  be  addressed 
to  the  Regional  Hearing  Clerk,  United 
States  Environmental  Protection  Agency 
(address  of  Regional  Office) . 

(p)  The  term  “Regional  Judicial  Offi¬ 
cer”  means  an  officer  or  employee  of  the 
Agency  duly  authorized  by  the  Regional 
Administrator  to  serve  as  the  Judicial 
Officer  for  the  region  as  provided  in  these 
rules  of  practice. 

(q)  The  term  “Respondent”  means 
any  person  proceeded  against  in  the  com¬ 
plaint. 

(r)  The  term  “Regulations”  means 
any  regulations  set  forth  in  40  CFR  Part 
80. 

(s>  Terms  defined  in  the  Act  and  not 
explicitly  defined  herein  are  used  herein 
with  the  meetings  given  in  the  Act. 

§  80.304  Powers  and  duties  of  the  Re¬ 
gional  Administrator,  Regional  Judi- 
eial  Oflieer  and  the  Presiding  Officer; 
disqualification. 

(a)  Regional  Administrator.  The  Re¬ 
gional  Administrator  shall  exercise  all 


powers  and  duties  as  prescribed  or  dele¬ 
gated  under  the  Act  and  these  rules  of 

practice. 

(b)  Regional  Judicial  Officer — (1)  Of¬ 
fice.  One  or  more  Regional  Judicial  Offi¬ 
cers  may  be  designated  by  the  Regional 
Administrator  to  perform  functions  here¬ 
inafter  provided  within  the  Region  of 
their  designation. 

(2)  Qualifications.  A  Regional  Judicial 
Officer  shall  be  an  attorney  who  is  a 
permanent  or  temporary  employee  of  the 
Agency  and  who  may  perform  other  du¬ 
ties  within  the  Agency.  Such  Regional 
Judicial  Officer  shall  not  be  employed  by 
the  Region’s  Air  and  Waiter  Programs 
Division,  Surveillance  and  Analysis  Divi¬ 
sion  or  Enforcement  Division,  and  shall 
have  had  no  connection  with  the  prep¬ 
aration  or  presentation  of  evidence  for 
any  hearing  in  which  he  participates  as 
Regional  Judicial  Officer.  He  may  be  a 
member  of  the  staff  of  the  Regional 
Counsel. 

(3)  Functions.  The  Regional  Admin¬ 
istrator  may  delegate  to  the  Regional 
Judicial  Officer  all  or  part  of  his  author¬ 
ity  to  act  in  a  given  proceeding.  The  Re¬ 
gional  Administrator  may  separately 
delegate  to  the  Regional  Judicial  Officer 
his  authority  to  make  findings  of  fact 
and  draw  conclusions  regarding  material 
issues  of  law,  fact  or  discretion  in  a  par¬ 
ticular  proceeding.  This  delegation  shall 
not,  however,  preclude  the  Regional 
Judicial  Officer  from  referring  any  mo¬ 
tion  or  case  to  the  Regional  Administra¬ 
tor  when  such  referral  is  appropriate. 

(c)  Presiding  Officer.  It  shall  be  the 
duty  of  the  Presiding  Officer  to  conduct 
a  fair  and  impartial  hearing,  assure  that 
the  facts  are  fully  elioited,  adjudicate  all 
Issues,  and  avoid  delay.  The  Presiding 
Officer  shall  have  authority  to: 

Cl)  Conduct  administrative  hearings 
held  pursuant  to  section  211(d)  of  the 
Act  and  these  rules  of  practice; 

(2)  Rule  upon  motions,  requests,  and 
offers  of  proof  and  issue  all  necessary 
orders; 

(3)  Administer  oaths  and  affirmations 
and  take  affidavits; 

(4)  Examine  witnesses,  receive  docu¬ 
mentary  or  other  evidence,  and,  as  set 
out  in  Section  80.319(f) ,  upon  motion  or 
sua  sponte,  order  the  production  of  per¬ 
sons,  documents,  or  other  nonprivileged 
evidence; 

( 5 )  Admit  or  exclude  evidence ; 

(6)  Hear  oral  argument  on  facts  or 
law;  and 

(7)  Do  all  other  acts  and  take  all  meas¬ 
ures  necessary  for  the  maintenance  of 
order  and  for  the  efficient,  fair  and  Im¬ 
partial  adjudication  of  issues  of  fact  and 
law  arising  in  proceedings  in  section  211 
(d)  of  the  Act. 

(d)  Disqualification;  withdrawal.  The 
Regional  Administrator,  Regional  Judi¬ 
cial  Officer  or  Presiding  Officer  may  not 
perform  functions  provided  for  in  these 
rules  of  practice  regarding  any  matter  in 
which  he  (1)  has  a  financial  interest; 
(2)  has  any  relationship  with  a  party 
or  with  the  subject  matter  which  would 
make  it  inappropriate  for  him  to  act; 
or  (3)  is  unable  for  any  reason  to  act. 
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Any  party  may  at  any  time  by  motion 
made  to  the  Regional  Administrator  re¬ 
quest  that  the  Regional  Judicial  Officer, 
or  Presiding  Officer,  be  disqualified  from 
the  proceeding.  The  Regional  Adminis¬ 
trator  shall  then  rule  upon  such  motion. 
Any  party  may  at  any  time  by  motion 
to  the  Administrator  request  that  the 
Regional  Administrator  be  disqualified 
from  the  proceeding.  The  Administrator 
shall  then  rule  upon  such  motion.  The 
Regional  Administrator,  Regional  Judi¬ 
cial  Officer  or  Presiding  Officer  may  at 
any  time  withdraw  from  any  proceeding 
in  which  he  deems  himself  disqualified 
or  unable  to  act  for  any  reason. 

(e)  Effect  of  disqualification  or  with 
drawal.  In  the  event  of  the  disqualifica¬ 
tion  or  withdrawal  of  the  Regional  Ad¬ 
ministrator  or  Regional  Judicial  Officer, 
the  Administrator  or  Regional  Admin¬ 
istrator,  respectively,  shall  select  a  quali¬ 
fied  individual  with  no  such  conflicting 
interest  in  the  matter  or  with  no  such 
inability  to  act  who  shall  serve  as  may 
be  necessary  in  the  proceeding.  In  the 
event  of  disqualification  or  withdrawal 
of  the  Presiding  Officer,  a  new  Presiding 
Officer  with  no  such  conflicting  interest 
In  the  matter  or  with  no  such  inability 
to  act  shall  likewise  be  assigned.  This 
assignment  shall  be  made  by  the  Chief 
Administrative  Law  Judge  if  the  original 
Presiding  Officer  was  an  Administrative 
Law  Judge,  or  if  the  Chief  Administra¬ 
tive  Law  Judge  certifies  to  the  Regional 
Administrator  that  no  Administrative 
Law  Judge  is  available  as  a  replacement, 
the  Regional  Administrator  shall  desig¬ 
nate  the  new  Presiding  Officer.  In  all 
cases  of  disqualification  or  withdrawal, 
upon  designation  of  a  replacement,  the 
preceding  shall  continue  without  abate¬ 
ment  unless  otherwise  ordered  to  facili¬ 
tate  the  proceding  and  to  protect  the  in¬ 
terests  of  the  parties. 

§  80.305  Filing  and  s»-r\ice  of  pleadings 
and  documents. 

(a)  Filing  of  “pleadings  and  documents 
prior  to  the  filing  of  an  answer  to  the 
complaint.  Document  filed  after  the  com¬ 
plaint  Is  Issued  and  prior  to  the  filing 
of  an  answer  to  the  complaint  shall  be 
served  directly  upon  all  other  parties  to 
the  proceeding.  The  file  of  the  complain¬ 
ant  shall  be  the  official  file  of  the  pro¬ 
ceeding  prior  to  the  filing  of  an  answer  to 
the  complaint.  No  file  of  a  proceeding 
shall  be  maintained  by  the  Regional 
Hearing  Clerk  prior  to  the  filing  of  an 
answer  to  the  complaint.  Each  document 
shall  contain  the  docket  number  assigned 
pursuant  to  §  80.313,  A  certificate  of 
service  shall  accompany  each  document 
served  or  filed. 

(b)  Filing  of  pleadings  and  documents 
after  the  filing  of  an  answer  to  the  com¬ 
plaint.  (1)  After  the  filing  of  an  answer 
to  the  complaint,  complainant  shall 
prepare  and  shall  file  with  the  Regional 
Hearing  Clerk  the  original  and  one  copy 
of  each  document  in  the  official  file  of 
the  proceedings.  The  original  shall  be  in¬ 
cluded  in  the  file  maintained  by  the  Re¬ 
gional  Hearing  Clerk  and  the  duplicate 
shall  be  forwarded  by  the  Regional 
Hearing  Clerk  to  the  Persiding  Officer 
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assigned  to  preside  over  the  proceeding 
pursuant  to  5  80.321.  The  Presiding  Offi¬ 
cer  shall  promptly  notify  the  parties 
that  he  has  been  assigned  to  preside  over 
the  proceeding. 

(2)  Thereafter,  the  original  of  any 
document  served  in  the  proceeding  shall 
be  forwarded  directly  to  the  Regional 
Hearing  Clerk  by  the  party  serving  the 
document  and  a  duplicate  copy  shall  be 
forwarded  to  the  Presiding  Officer.  Ex¬ 
cept  as  otherwrise  provided,  a  party  filing 
documents  with  the  Regional  Hearing 
Clerk  shall  serve  copies  thereof  upon  all 
other  parties  at  the  same  time.  Each 
document  filed  shall  contain  the  docket 
number  assigned  pursuant  to  §  80.313.  A 
certificate  of  service  shall  accompany 
each  document  filed. 

(3)  When  the  Presiding  Officer  cor¬ 
responds  directly  with  the  parties,  the 
original  of  such  correspondence  shall  be 
sent  to  the  Regional  Hearing  Clerk  and 
a  duplicate  copy  shall  be  maintained  by 
the  Presiding  Officer  in  the  duplicate  file. 
Parties  who  correspond  directly  with  the 
Presiding  Officer  shall  in  addition  to 
serving  all  other  parties  send  a  duplicate 
copy  of  all  such  correspondence  to  the 
Regional  Hearing  Clerk.  A  certificate  of 
service  shall  accompany  each  document 
served  under  this  subsection. 

(c)  Service  of  Complaint.  (1)  Service 
of  the  complaint  may  be  made  personally 
on  the  respondent  (or  his  representa¬ 
tive)  ,  or  by  certified  mail,  return  receipt 
requested. 

(2)  Service  upon  a  domestic  or  foreign 
corporation  or  upon  a  partnership  or 
other  unincorporated  association  which 
is  subject  to  suit  under  a  common  name 
shall  be  made  by  personal  service  or  cer¬ 
tified  mail,  as  prescribed  by  paragraph 

(c)(1)  of  this  section,  directed  to  an 
officer,  a  managing  or  general  agent,  or 
to  any  other  agent  authorized  by  ap¬ 
pointment  or  by  Federal  or  State  Law 
to  receive  service  of  process. 

(3)  Proof  of  service  of  the  complaint 
shall  be  made  by  affidavit  of  the  person 
making  personal  service,  or  by  properly 
executed  return  receipt.  Such  proof  of 
service  shall  be  filed  with  complainant 
immediately  upon  completion  of  service. 

(d)  Service  of  documents  other  than 
complaint.  All  documents  other  than  the 
complaint  may  be  served  personally  or 
by  regular  mail.  Copies  shall  be  served 
upon  all  parties  to  a  proceeding  unless 
otherwise  ordered  by  the  Presiding  Of¬ 
ficer.  Documents  to  be  served  by  mail 
upon  the  complainant  shall  be  addressed 
in  accordance  with  the  address  set  forth 
in  the  complaint.  A  certificate  of  service 
shall  accompany  each  document  served. 

§  80.306  Filing  and  service  of  ruling*, 
orders,  and  decisions. 

All  rulings,  orders,  decisions,  or  other 
documents  made  or  signed  by  the  Re¬ 
gional  Administrator,  the  Regional  Judi¬ 
cial  Officer  or  the  Presiding  Officer  as  ap¬ 
propriate  pursuant  to  5  80.315(c)  shall 
be  filed  with  the  complainant  if  made 
prior  to  the  filing  of  an  answer  to  the 
complaint  and  thereafter  with  the  Re¬ 
gional  Hearing  Clerk  except  as  provided 
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in  5  80.305(b)(3).  Such  rulings,  orders, 
decisions  or  other  documents  shall  be 
served  directly  upon  all  parties  by  the 
Regional  Administrator,  Regional  Judi¬ 
cial  Officer,  or  Presiding  Officer  as  ap¬ 
propriate  pursuant  to  §  80.315(c) . 

§  80.307  Computation  and  extension  of 
time. 

(a)  Computation,  in  computing  any 
period  of  time  prescribed  or  allowed  in 
these  rules  of  practice,  except  as  other¬ 
wise  provided,  the  day  of  the  act,  event, 
or  default  from  which  the  designated 
period  begins  to  run  shall  not  be  included 
in  computing  the  time  allowed  for  the 
filing  of  any  document  or  paper.  Satur¬ 
days,  Sundays,  and  legal  holidays  shall 
be  included  in  computing  the  time 
allowed  for  such  filing.  When  such  time 
expires  on  a  Saturday,  Sunday,  or  legal 
holiday,  however,  such  period  shall  be 
extended  to  include  the  next  following 
business  day. 

(b)  Extensions  of  time.  A  prescribed 
period  of  time  within  which  a  party  is 
required  or  permitted  to  do  an  act  shall 
be  computed  from  the  time  of  service. 
Extensions  of  time  for  the  filing  of  any 
pleading,  document,  or  motion  shall  be 
granted  sua  sponte  or  upon  timely  mo¬ 
tion  of  a  party  to  the  proceeding  only 
for  good  cause  shown  and  after  consid¬ 
eration  of  prejudice  to  other  parties. 
Such  motions  may  be  made  ex  parte  and 
need  not  be  served  upon  other  parties. 
Motions  for  an  extension  of  time  shall 
be  filed  in  advance  of  the  date  on  which 
the  pleading,  document  or  motion  is  due 
to  be  filed,  unless  the  failure  of  a  party 
to  make  timely  motion  for  extension  of 
time  was  the  result  of  excusable  negli¬ 
gence.  Such  motions  shall  be  decided  in 
accordance  with  the  provisions  of 
§  80.315(c). 

(c)  Service  by  mail.  Service  shall  be 
deemed  complete  upon  mailing.  However, 
where  service  of  a  pleading  or  document 
is  by  mail,  three  (3)  days  shall  be  added 
to  the  time  allowed  by  these  rules  for  the 
filing  of  a  responsive  pleading. 

§  80.308  Ex  parte  discussion  of  pro¬ 
ceeding. 

At  no  time  after  the  issuance  of  the 
complaint  shall  the  Regional  Adminis¬ 
trator,  Regional  Judicial  Officer,  or  Pre¬ 
siding  Officer  discuss  ex  parte  the  merits 
of  the  proceeding  with  any  person  who 
is  connected  with  the  proceeding  in  an 
advocative,  investigative,  or  expert 
capacity,  or  with  any  representative  of 
such  person.  The  Regional  Administra¬ 
tor,  the  Regional  Judicial  Officer,  or  the 
Presiding  Officer  may  discuss  the  merits 
of  the  case  with  any  such  person  only  if 
all  parties  to  the  proceeding,  or  their 
representatives,  have  been  given  reason¬ 
able  notice  and  opportunity  to  be  pres¬ 
ent.  Any  memorandum  or  other  com¬ 
munication  addressed  to  the  Regional 
Administrator,  Regional  Judicial  Officer 
or  the  Presiding  Officer  dining  the  pend¬ 
ency  of  the  proceeding,  and  relating  to 
the  merits  thereof,  by  or  on  behalf  of  any 
party,  shall  be  regarded  as  argument 
made  in  the  proceeding  and  shall  be 
served  upon  all  other  parties.  Nothing  in 
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this  section  shall  limit  discussion  be¬ 
tween  respondent  and  complainant  for 
the  purpose  of  exploring  settlement  of 

the  case. 

§  80.309  Examination  of  documents 
filed. 

(a)  Subject  to  the  provisions  of  law 
restricting  the  public  disclosure  of  con¬ 
fidential  information,  any  person  may. 
during  Agency  business  hours,  inspect 
and  copy  any  document  filed  in  any  pro¬ 
ceeding.  Such  documents  may  be  made 
available  by  complainant  if  the  request 
to  inspect  is  made  prior  to  the  filing  of 
an  answer  to  the  complaint,  and  by  the 
Regional  Hearing  Clerk  U  the  request  to 
inspect  is  made  after  the  filing  of  an 
answer  to  the  complaint. 

(b)  Tlie  cost  of  duplicating  documents 
filed  in  any  proceeding  shall  be  borne  by 
the  person  seeking  copies  of  such  docu¬ 
ments  filed. 

Parties  and  Appearances 
§  80.310  Appearances. 

(a)  Representatives.  Any  party  may 
appear  in  person  or  by  counsel  or  other 
representative;  a  partner  may  appear  on 
behalf  of  a  partnership  and  an  officer 
may  appear  on  behalf  of  a  corporation. 
Persons  who  appear  as  counsel  or  other 
representative  must  conform  to  the 
standards  of  conduct  and  ethics  as  re¬ 
quired  of  practitioners  before  the  courts 
of  the  United  States. 

(b)  Failure  to  appear.  Any  party  to  the 
proceeding,  who  after  being  duly  notified 
and  without  good  cause  being  shown, 
fails  to  appear  at  any  prehearing  con¬ 
ference  shall  be  subject  to  whatever 
orders  or  determinations  tile  Presiding 
Officer  may  make  in  his  discretion.  The 
failure  of  a  party  to  appear  at  a  hearing 
shall  constitute  a  waiver  of  the  right  to 
present  evidence  at  such  hearing.  Where 
respondent  fails  to  appear  at  a  hearing, 
the  Presiding  Officer  shall  require  the 
presentation  by  complainant  of  such  evi¬ 
dence  as  the  Presiding  Officer  deems 
necessary  to  develop  a  prima  facie  case 
against  respondent.  Upon  conclusion'  of 
the  hearing,  the  Presiding  Officer  shall 
cause  a  copy  of  the  initial  decision  to  be 
served  upon  respondent. 

§  80.311  Intervention. 

(a)  Motion.  Any  person  may  file  a  mo¬ 
tion  for  leave  to  intervene  in  any  pro¬ 
ceeding  conducted  under  these  rules  of 
practice.  Such  motion  must  set  forth  the 
grounds  for  the  proposed  intervention, 
the  position  and  interest  of  movant  in 
the  proceedings,  and  the  likely  Impact 
that  such  intervention  will  have  on  the 
expeditious  progress  of  the  proceeding. 

(b)  When  filed.  A  motion  for  leave  to 
intervene  in  a  proceeding  must  ordi¬ 
narily  be  filed  prior  to  the  first  prehear¬ 
ing  conference  or,  in  the  absence  of  a 
prehearing  conference,  prior  to  the  Ini¬ 
tiation  of  correspondence  pursuant  to 
S  80.319(d) ,  or  if  there  Is  no  such  corre¬ 
spondence,  prior  to  the  setting  of  a  time 
and  place  for  a  hearing.  Any  motion 
filed  after  that  time  must  Include,  in  ad¬ 
dition  to  the  information  set  forth  in 
paragraph  (a)  of  the  section,  a  state¬ 


ment  of  good  cause  for  the  failure  to  file 
in  a  timely  manner.  Such  motion  for 
leave  to  intervene  shall  be  granted  only 
upon  a  finding  that  (1)  extraordinary 
circumstances  justify  the  granting  of  the 
motion;  and  (2)  the  intervenor  shall  be 
bound  by  any  agreements,  arrangements 
and  other  matters  previously  made  in 
the  proceeding. 

(c)  Disposition.  Leave  to  intervene 
will  be  granted  only  insofar  as  movant 
demonstrates  that  (1)  there  exist  com¬ 
mon  questions  of  fact  or  law;  (2) 
he  may  be  adversely  affected  by  a  final 
order  of  the  Regional  Administrator; 
and  (3)  his  presence  in  the  case  would 
not  unreasonably  broaden  the  issues  as 
already  presented,  or  unduly  prolong  or 
otherwise  prejudice  the  adjudication  of 
the  rights  of  the  original  parties.  If  leave 
is  granted,  the  movant  shall  thereby  be¬ 
come  a  party  to  the  proceeding.  Any 
party,  or  the  movant  if  leave  is  denied, 
may  request  that  the  ruling  on  any 
motion  for  leave  to  intervene  in  a  pro¬ 
ceeding  conducted  under  these  rules  of 
practice  be  certified  on  interlocutory  ap¬ 
peal  to  the  Regional  Administrator  as 
provided  in  S  80.328. 

(d)  Amicus  curiae.  Persons  not  parties 
to  the  proceeding  who  wish  to  file  briefs 
therein  may,  upon  good  cause  shown,  so 
move  the  Presiding  Officer  or  the  Re¬ 
gional  Administrator  as  appropriate  pur¬ 
suant  to  S  80.315(c).  Such  motion  for 
leave  to  file  briefs  shall  identify  the  in¬ 
terest  of  the  applicant  and  shall  state 
the  reasons  why  the  proposed  amicus 
brief  is  desirable.  In  the  event  such 
motion  is  granted,  the  Presiding  Officer 
or  Regional  Administrator  shall  issue  an 
order  setting  the  time  for  filing  such 
brief.  An  amicus  curiae  shall  be  eligible 
to  participate  in  any  briefing  following 
the  granting  of  his  motion,  and  shall  be 
served  with  all  briefs,  reply  briefs, 
motions  and  orders  relating  to  Issues  to 
be  briefed. 

§  80.312  Consolidation  and  severance. 

(a)  Consolidation.  The  Presiding  Offi¬ 
cer  may,  by  motion  or  sua  sponte,  con¬ 
solidate  any  or  all  matters  at  issue  in  two 
or  more  proceedings  docketed  under 
these  rules  of  practice  in  his  Region 
where  there  exist  common  parties,  com¬ 
mon  questions  of  fact  and  law,  and 
where  such  consolidation  would  expedite 
or  simplify  consideration  of  the  issues. 
Consolidation  shall  not  prejudice  any 
rights  granted  parties  to  proceedings 
conducted  under  these  Rules  of  Prac¬ 
tice  and  shall  not  affect  the  right  of  any 
party  to  raise  Issues  that  could  have  been 
raised  if  consolidation  had  not  occurred. 

(b)  Severance.  The  Presiding  Officer 
may,  by  motion  or  sua  sponte,  for  good 
cause  shown,  order  any  proceedings 
severed  with  respect  to  some  or  all 
parties  or  Issues. 

Prehearing  Procedures 

§80.313  Issuance  of  complaint;  docket 
number. 

If  the  complainant  has  reason  to  be¬ 
lieve  that  a  person  has  violated  any  pro¬ 
vision  of  the  Act  or  the  regulations,  he 
may  institute  a  proceedings  for  the  as¬ 


sessment  of  a  civil  penalty  by  issuing  a 
complaint.  Prior  to  service  of  the  com¬ 
plaint  to  respondent,  complainant  shall 
consult  with  the  Regional  Hearing  Clerk 
for  the  assignment  of  a  docket  number. 
Thereafter,  each  document  filed  in  the 
proceeding  shall  bear  such  assigned  dock¬ 
et  number. 

§  80.314  Contents  of  the  complaint. 

(a)  Alleged  violation.  Each  complaint 
shall  include  (1)  specific  reference  to 
each  provision  of  the  Act  or  regulations 
which  respondent  is  alleged  to  have  vio¬ 
lated;  (2)  a  concise  statement  of  the  fac¬ 
tual  basis  for  alleging  such  violation; 

(3)  the  amount  of  the  civil  penalty  which 
is  proposed  to  be  assessed;  (4)  a  state¬ 
ment  indicating  the  appropriateness  of 
the  proposed  penalty;  and  (5)  notice  of 
respondent’s  right  to  request  a  hearing 
on  any  material  fact  contained  in  the 
complaint,  or  on  the  appropriateness  of 
the  amount  of  the  proposed  penalty. 

(b)  Derivation  of  proposed  civil  pen¬ 
alty.  The  dollar  amount  of  the  civil  pen¬ 
alty  which  is  proposed  to  be  assessed  in 
the  complaint  shall  be  determined  on 
the  basis  of  (1)  the  gravity  of  the  viola¬ 
tion,  (2)  the  size  of  the  respondent’s 
business,  and  (3)  respondent’s  history  of 
compliance  with  the  Act  and  the  regula¬ 
tions  and  such  penalty  shall  be  derived 
by  complainant  in  accordance  with  the 
Guidelines  for  the  Assessment  of  Civil 
Penalties  published  as  a  Notice  in  the 
Federal  Register  of  August  29,  1975  as 
part  of  the  part  n  to  that  issue. 

(c)  Amendment  of  the  Complaint.  At 
any  time  prior  to  the  filing  of  an  answer 
to  the  complaint  the  complainant  may 
amend  the  complaint  as  a  matter  of 
right.  Respondent  shall  have  twenty  (20) 
additional  days  from  the  date  of  serv¬ 
ice  of  the  amended  complaint  to  file  his 
answer.  At  any  time  after  the  filing  of  an 
answer  to  the  complaint,  the  complaint 
may  be  amended  upon  motion  granted 
by  the  Presiding  Officer. 

§  80.315  Motions. 

(a)  General.  All  motions,  except  those 
made  orally  on  the  record  during  a  hear¬ 
ing,  shall  (1)  be  in  writing;  (2)  state  with 
particularity  the  grounds  therefor;  (3) 
set  forth  the  relief  or  order  sought;  and 

(4)  be  accompanied  by  any  affidavit,  cer¬ 
tificate  or  other  evidence  relied  upon. 
Such  motions  shall  be  served  In  accord¬ 
ance  with  the  provisions  of  §  80.305. 

(b)  Response  to  motions.  Except  as 
otherwise  provided  by  the  Presiding  Offi¬ 
cer  or  the  Regional  Administrator,  as  ap¬ 
propriate  pursuant  to  $80,315(0),  any 
party  may  file  a  response  in  support  of  or 
in  opposition  to  any  written  motion  with¬ 
in  ten  (10)  days  after  service  of  such 
motion.  This  response  shall  be  a  c  com  pa-  % 
nied  by  any  affidavit,  certificate,  or  other 
evidence  relied  upon.  If  no  response  is 
filed  within  the  designated  period,  the 
parties  shall  be  deemed  to  have  waived 
any  objection  to  the  granting  of  the  mo¬ 
tion.  The  Presiding  Officer  or  Regional 
Administrator,  as  appropriate  pursuant 
to  $  80.315(c),  may  set  a  shorter  time 
for  response,  or  make  such  other  orders 
concerning  the  disposition  of  motions  as 
he  deems  appropriate. 
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(c)  Decision.  The  Regional  Adminis¬ 
trator  shall  rule  upon  all  motions  filed 
or  made  prior  to  the  filing  of  an  answer 
to  the  complaint  or  after  the  filing  of  an 
initial  decision.  The  Presiding  Officer 
shall  rule  upon  all  motions  filed  after 
filing  of  an  answer  to  the  complaint  and 
prior  to  the  filing  of  his  initial  decision. 
Oral  argument  on  motions  will  be  per¬ 
mitted  where  the  Presiding  Officer  or  the 
Regional  Administrator  deems  it  neces¬ 
sary  or  desirable. 

§  80.316  Answer  lo  “lie  complaint. 

(a)  General.  Where  respondent  (1) 
contests  any  material  fact  alleged  in  the 
complaint  to  constitute  a  violation  of  the 
Act  or  regulations;  or  (2)  contends  that 
the  amount  of  the  penalty  proposed  in 
the  complaint  is  inappropriate  to  such 
violation;  or  (3)  contends  that  he  is  en¬ 
titled  to  judgment  as  a  matter  of  law, 
he  shall  file  a  written  answer  to  the 
oomplaint  with  the  Regional  Hearing 
Clerk.  Any  such  answer  to  the  complaint 
must  be  filed  with  the  Regional  Hearing 
Clerk  within  twenty  (20)  days  after  serv¬ 
ice  of  the  complaint.  The  initiation  of 
Informal  conferences  with  the  Agency 
pursuant  to  $  80.318  does  not  enlarge 
this  twenty  (20)  day  period.  The  time 
period  in  which  to  file  an  answer  may  be 
extended  upon  motion  granted  by  the 
Regional  Administrator. 

(b)  Contents  of  the  answer.  The  an¬ 
swer  shall  clearly  and  directly  admit, 
deny  or  explain  each  of  the  factual  al¬ 
legations  contained  in  the  complaint 
with  regard  to  which  respondent  has  any 
knowledge.  Such  answer  shall  state  (1) 
the  circumstances  or  arguments  which 
are  alleged  to  constitute  the  grounds  of 
defense,  (2)  the  facts  which  respondent 
intends  to  place  at  issue,  and  (3)  whether 
a  hearing  is  requested. 

(c)  A  hearing  upon  the  issues  raised 
by  the  complaint  and  answer  shall  be 
held  upon  request  of  respondent  in  the 
answer.  In  addition,  a  hearing  may  be 
held  at  the  discretion  of  the  Presiding 
Officer,  sua  sponte,  or  upon  grant  of  re¬ 
quest  therefor  of  any  party  other  than 
the  respondent 

(d)  Failure  to  answer  specifically. 
Failure  of  respondent  to  plead  specifi¬ 
cally  to  any  material  factual  allegation 
contained  in  the  complaint  shall  consti¬ 
tute  an  admission  of  such  allegation. 

(e)  Withdrawal  of  the  complaint.  At 
any  stage  in  the  proceeding  where  on  the 
basis  of  new  information  or  evidence 
complainant  concludes  that  no  violation 
of  the  Act  or  the  Regulations  has  been 
committed  by  respondent  or  that  the  is¬ 
suance  of  the  complaint  was  otherwise 
inappropriate,  the  complainant  may 
withdraw  the  complaint  once  without 
prejudice. 

(f)  Amendment  of  the  answer.  The 
respondent  may  amend  the  answer  to 
the  complaint  upon  motion  granted  by 
the  Presiding  Officer. 

§  80.317  Failure  to  answer  the  com¬ 
plaint:  Default  order. 

(a)  Default.  Respondent  may  be  found 
to  be  In  default  upon  his  (1)  failure  to 
file  a  timely  answer  to  the  complaint;  or 


(2)  failure  to  comply  with  a  prehearing 
or  hearing  order  of  the  Regional  Admin¬ 
istrator  or  the  Presiding  Officer,  as  ap¬ 
propriate  pursuant  to  §  80.315(c).  De¬ 
fault  of  respondent  shall  constitute  an 
admission  of  all  facts  alleged  in  the  com¬ 
plaint  and  a  waiver  of  respondent’s  right 
to  a  hearing  on  such  factual  allegations. 
The  penalty  proposed  to  be  assessed  in 
the  complaint  shall  become  due  and  pay¬ 
able  by  respondent  without  further  pro¬ 
ceedings  upon  the  issuance  by  the  Re¬ 
gional  Administrator  of  a  final  order 
issued  upon  default. 

(b)  Procedures  upon  default.  (1) 
Where  a  default  results  from  respond¬ 
ent’s  failure  to  file  a  timely  answer  to 
the  complaint,  complainant  shall  prepare 
and  transmit  to  the  Regional  Adminis¬ 
trator  a  proposed  final  order  to  be  issued 
upon  default. 

(2)  Where  the  Presiding  Officer  finds 
a  default  to  have  occurred  after  the  fil¬ 
ing  of  an  answer  to  the  complaint,  the 
Presiding  Officer  may  render  a  proposed 
default  order  to  be  issued  against  the 
defaulting  party.  For  the  purpose  of  ap¬ 
peal  pursuant  to  §  80.329  such  order  shall 
be  deemed  to  be  the  initial  decision  of 
the  Presiding  Officer. 

(c)  Contents  of  a  final  order  issued 
upon  default.  A  final  order  issued  upon 
default  shall  include  findings  of  fact, 
conclusions  regarding  all  material  issues 
of  law,  fact,  or  discretion,  and  the  pen¬ 
alty  which  is  therein  assessed.  An  order 
issued  by  the  Regional  Administrator 
upon  the  default  of  respondent  shall 
constitute  a  final  order  in  accordance 
with  the  terms  of  §  830.330. 

§  80.318  Informal  settlement  and  con¬ 
sent  agreement. 

(a)  Settlement  policy.  The  Agency  en¬ 
courages  settlement  of  the  proceeding  at 
any  time  after  the  issuance  of  a  com¬ 
plaint  if  such  settlement  is  consistent 
with  the  provisions  and  the  objectives  of 
the  Act  and  the  Regulations.  Whether  or 
not  respondent  requests  a  hearing,  he 
may  confer  with  complainant  concerning 
the  facts  stated  in  the  complaint  or  con¬ 
cerning  the  amount  of  the  proposed  civil 
penalty.  If  a  settlement  is  reached,  the 
terms  of  any  settlement  agreement  shall 
be  expressed  in  a  written  consent  agree¬ 
ment.  Conferences  with  complainant 
concerning  possible  settlement  shall  not 
affect  the  requirement  to  file  a  timely 
answer  pursuant  to  §  80.316. 

(b)  Consent  agreement.  A  written  con¬ 
sent  agreement  signed  by  the  parties 
shall  be  prepared  by  complainant  and 
forwarded  to  the  Regional  Administra¬ 
tor  whenever  settlement  or  compromise 
is  proposed.  The  consent  agreement  shall 
state  that,  for  the  purpose  of  this  pro¬ 
ceeding,  respondent  (1)  admits  the  juris¬ 
dictional  allegations  of  the  complaint; 
(2)  admits  the  facts  as  stipulated  in  the 
consent  agreement  or  neither  admits  nor 
denies  specific  factual  allegations  con¬ 
tained  in  the  complaint;  and  (3)  con¬ 
sents  to  the  assessment  of  a  given  pro¬ 
posed  civil  penalty.  The  consent  agree¬ 
ment  shall  include  (i)  the  terms  of  the 
agreement;  (ii)  any  appropriate  conclu¬ 
sions  regarding  material  issues  of  law, 


fact  or  discretion  as  well  as  reasons 
therefor;  and  (ill)  a  proposed  final  order 
of  the  Regional  Administrator. 

(c)  Final  order.  No  settlement  and  no 
consent  agreement  shall  be  dispositive 
of  any  action  pending  under  section  211 

(d)  of  the  Act  without  a  final  order  of 
the  Regional  Administrator.  In  prepar¬ 
ing  such  final  order,  the  Regional  Ad¬ 
ministrator  may  require  that  any  or  all 
of  the  parties  to  the  settlement  appear 
oefore  him  to  answer  inquiries  relating 
to  the  proposed  consent  agreement. 

§  80.319  Prehearing  conference. 

(a)  Purpose  of  prehearing  conference. 
When  it  appears  that  such  procedure  will 
expedite  the  proceeding,  the  Presiding 
Officer,  at  any  time  prior  to  the  com¬ 
mencement  of  the  hearing,  may  request 
the  parties  and  their  counsel  or  other 
representative  to  appear  at  a  conference 
before  him  to  consider; 

<  1  >  The  possibility  of  settlement  of  the 
case; 

(2)  The  simplification  of  issues  and 
stipulation  of  facts  not  in  dispute: 

(3)  The  necessity  or  desirability  of 
amendments  to  pleadings; 

(4)  The  possibility  of  obtaining  admis¬ 
sions  or  stipulations  of  fact  and  of  docu¬ 
ments  which  will  avoid  unnecssary 
proof ; 

(5)  The  limitation  of  the  number  of 
expert  or  other  witnesses; 

(6)  The  setting  of  a  time  and  place 
for  the  public  hearing,  giving  considera¬ 
tion  to  the  convenience  of  all  parties  and 
witnesses  and  to  the  public  interest: 
and 

(7'  Any  other  matters  which  may  ex¬ 
pedite  the  disposition  of  the  proceeding. 

(b)  Exchange  of  witness  lists  and  doc¬ 
uments.  Unless  otherwise  ordered  by  the 
Presiding  Officer  each  party  shall  at  the 
prehearing  conference  make  available  to 
each  other  the  names  of  the  expert  and 
other  witnesses  he  intends  to  call,  to¬ 
gether  with  a  brief  narrative  summary 
of  their  expected  testimony.  Copies  of  all 
documents  and  exhibits  which  the  party 
intends  to  introduce  into  evidence  .shall 
be  marked  for  identification  as  ordered 
by  the  Presiding  Officer.  Thereafter,  wit¬ 
nesses,  documents,  or  exhibits  may  be 
added  and  narrative  summaries  of  ex¬ 
pected  testimony  amended  only  upon 
motion  by  a  party. 

(c)  Record  of  the  prehearing  confer¬ 
ence.  No  transcript  of  any  prehearing 
conference  shall  be  made  unless  ordered 
upon  motion  of  a  party  or  sua  sponte  by 
the  Presiding  Officer.  The  Presiding  Of¬ 
ficer  shall  prepare  and  file  for  the  record 
a  written  summary  of  the  action  taken 
at  such  conference.  Such  summary  shall 
incorporate  any  written  stipulations  or 
agreements  made  by  the  parties,  all  rul¬ 
ings  upon  matters  considered  at  such 
conference,  and  appropriate  orders  con¬ 
taining  directions  to  the  parties.  Such 
summary  shall  direct  the  subsequent 
course  of  the  proceeding,  unless  modified 
by  the  Presiding  Officer,  on  motion  or 
sua  sponte,  to  prevent  manifest  Injustice. 

(d)  Location  of  Prehearing  Confer¬ 
ence.  The  prehearing  conference  shall  be 
held  in  the  city  in  which  the  Environ- 
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mental  Protection  Agency  Regional  Of¬ 
fice  is  located  unless  the  Presiding  Of¬ 
ficer  determines  that  there  is  good  cause 
for  it  to  be  held  at  another  location  in 

the  region. 

(e)  Unavailability  of  a  prehearing  con¬ 
ference.  Where  circumstances  render  a 
prehearing  conference  unnecessary  or 
impracticable,  the  Presiding  Officer,  on 
motion  or  sua  sponte,  may  request  the 
parties  to  correspond  with  him  for  the 
purpose  of  accomplishing  any  of  the  ob¬ 
jectives  set  forth  in  this  section.  The 
Presiding  Officer  shall  include  such  cor¬ 
respondence  for  the  record  and  a  written 
summary  of  any  stipulation  or  agree¬ 
ments  reached  by  means  of  such  cor¬ 
respondence  as  provided  in  5  80.319(c). 

(f)  Other  discovery .  <D  Except  as  pro¬ 
vided  by  paragraph  (b)  of  this  section, 
further  discovery,  under  this  section, 
shall  be  permitted  only  upon  determina¬ 
tion  by  the  Presiding  Officer: 

(1)  That  such  discovery  will  not  in  any 
way  unreasonably  delay  the  proceeding; 

(ii)  That  the  information  to  be  ob¬ 
tained  is  not  otherwise  obtainable;  and 

(lii)  That  such  information  has  sig¬ 
nificant  probative  value  The  Presiding 
Officer  shall  be  guided  by  the  procedures 
set  forth  in  the  Federal  Rules  of  Civil 
Procedure,  where  practicable,  and  the 
precedents  thereunder,  except  that  no 
discovery  shall  be  undertaken  except 
upon  order  of  the  Presiding  Officer  or 
upon  agreement  of  the  parties. 

(2)  The  Presiding  Officer  shall  order 
depositions  upon  oral  questions  only 
upon  a  showing  of  good  cause  and  upon 
a  finding  that: 

(i)  The  information  sought  cannot 
be  obtained  by  alternative  methods;  or 

(ii)  There  is  a  substantial  reason  to 
believe  that  relevant  and  probative  evi¬ 
dence  may  otherwise  not  be  preserved  for 
presentation  by  a  witness  at  the  hearing. 

(3)  Any  party  to  the  proceeding  de¬ 
siring  an  order  of  discovery  shall  make  a 
motion  or  motions  therefor.  Such  a  mo¬ 
tion  shall  set  forth : 

(i)  The  circumstances  warranting  the 
taking  of  the  discovery ; 

(ii)  The  nature  of  the  information  ex¬ 
pected  to  be  discovered :  and 

(iii)  The  proposed  time  and  place 
where  it  will  be  taken.  If  the  Presiding 
Officer  determines  the  motion  should  be 
granted,  he  shall  issue  an  order  for  the 
taking  of  such  discovery  together  with 
the  conditions  and  terms  thereof. 

(4)  When  the  information  sought  to 
be  obtained  is  within  the  control  of  one 
of  the  parties,  failure  to  comply  with  an 
order  issued  pursuant  to  this  paragraph 
may  lead  to  the  Inference  that  the  in¬ 
formation  to  be  discovered  would  be  ad¬ 
verse  to  the  person  or  party  from  whom 
the  information  was  sought. 

§  80.320  Accelerated  decision. 

(a)  General.  The  Presiding  Officer  or 
the  Regional  Administrator,  as  appro¬ 
priate,  pursuant  to  §  80.315(c),  upon  mo¬ 
tion  or  sua  sponte,  may  at  any  time  ren¬ 
der  an  accelerated  decision  in  favor  of 
complainant  or  respondent  as  to  all  or 
any  portion  of  the  proceeding  without 


further  proceedings  or  upon  such  limited 
additional  evidence  such  as  affidavits  as 
he  may  require  under  any  of  the  follow¬ 
ing  conditions : 

(1)  Failure  to  state  a  claim  upon  which 
relief  can  be  granted,  or  direct  or  col¬ 
lateral  estoppel;  or 

(2)  There  is  no  genuine  issue  nor  any 
material  fact  in  dispute  and  a  party  is 
entitled  to  judgment  as  a  matter  of  law; 
or 

(3)  Such  other  and  further  reasons  as 
are  just. 

(b)  Effect.  (1)  In  the  event  an  acceler¬ 
ated  decision  is  issued  by  the  Presiding 
Officer,  the  decision  shall  be  treated  for 
the  purpose  of  these  rules  of  practice  in 
the  same  manner  as  an  initial  decision  of 
the  Presiding  Officer  rendered  after  com¬ 
pletion  of  a  hearing  under  §  80.327. 

(2)  In  the  event  an  accelerated  de¬ 
cision  is  issued  by  the  Regional  Adminis¬ 
trator,  the  Regional  Administrator  shall 
proceed  to  issue  a  final  order  disposing 
of  all  or  part  of  the  case  as  may  be  ap¬ 
propriate  under  §  80.330. 

Hearing  Procedure 
§  80.321  Scheduling  the  hearing. 

(a)  Assignment  of  Presiding  Officer. 
Upon  the  filing  of  an  answer,  the  Re¬ 
gional  Administrator  shall  assign  the 
Presiding  Officer.  The  Regional  Admin¬ 
istrator  may  however  request  that  the 
Chief  Administrative  Law  Judge  assign 
an  Administrative  Law  Judge  as  Presid¬ 
ing  Officer.  If  the  Chief  Administrative 
Law  Judge  finds  that  such  an  assignment 
can  be  made  without  impairing  the  abil¬ 
ity  of  his  office  to  timely  discharge  its 
other  responsibilities,  he  shall  make  the 
assignment.  Otherwise,  he  shall  notify 
the  Regional  Administrator  making  the 
request  that  he  is  unable  to  make  such 
an  assignment. 

(b)  Notice  of  hearing.  In  the  event  that 
a  hearing  is  requested  by  respondent  in 
his  answer,  or  is  ordered  by  the  Presiding 
Officer  pursuant  to  the  provisions  of 
5  80.316(c),  the  Presiding  Officer  shall, 
after  consideration  of  the  convenience  of 
the  parties,  forthwith  serve  upon  parties 
a  notice  of  a  hearing.  This  notice  may  set 
a  time  and  place  for  such  hearing  and 
may  contemplate  a  future  prehearing 
conference  between  the  parties.  Unless 
otherwise  agreed  upon  by  all  parties,  the 
parties  shall  be  notified  of  the  date  set 
for  the  hearing  at  least  twenty  (20)  days 
prior  to  such  date. 

(c)  Postponement  of  hearing.  Except 
for  good  cause  shown,  no  request  for  post¬ 
ponement  of  a  hearing  will  be  granted. 
Such  request  must  be  received  in  writing 
at  least  three  (3)  days  in  advance  of  the 
time  set  for  the  hearing.  In  case  of  post¬ 
ponement,  the  hearing  shall  be  resched¬ 
uled  for  a  date  as  early  as  circumstances 
will  permit 

(d)  Location  of  hearing.  The  hearing 
shall  be  held  in  the  city  in  which  the 
Environmental  Protection  Agency  Re¬ 
gional  Office  is  located  unless  the  Presid¬ 
ing  Officer  determines  that  there  is  good 
cause  for  it  to  be  held  at  another  location 
In  the  region. 


§  80.322  Evidence. 

(a)  General.  The  Presiding  Officer 
shall  admit  all  evidence  which  is  rele¬ 
vant,  competent  and  material,  and  is  not 
unduly  repetitious.  Relevant,  competent 
and  material  evidence  may  be  received  at 
the  hearing  although  such  evidence  may 
be  inadmissible  under  the  rules  of  evi¬ 
dence  applicable  to  judicial  proceedings. 
The  weight  to  be  given  all  evidence  shall 
be  determined  by  its  reliability  and 
probative  value.  In  the  presentation,  ad¬ 
mission,  disposition,  and  use  of  evidence, 
the  Presiding  Officer  shall  preserve  the 
confidentiality  of  trade  secrets  and  other 
privileged  commercial  and  financial  in¬ 
formation.  The  confidential  or  trade 
secret  status  of  any  evidence  shall  not, 
however,  preclude  its  being  introduced 
into  evidence.  The  Presiding  Officer  may 
make  such  orders  as  may  be  necessary  to 
consider  such  evidence  in  camera,  includ¬ 
ing  the  preparation  of  a  supplemental 
initial  decision  to  consider  questions  of 
fact  and  conclusions  regarding  material 
issues  of  law,  fact  or  discretion  which 
arise  out  of  that  portion  of  the  evidence 
which  is  confidential  or  which  includes 
trade  secrets. 

(b)  Examination  of  witnesses.  Except 
as  otherwise  provided  in  these  rules  of 
practice  or  by  the  Presiding  Officer,  wit¬ 
nesses  shall  be  examined  orally,  under 
oath  or  affirmation.  Parties  shall  have 
the  right  to  cross-examine  a  witness  who 
appears  at  the  hearing  provided  that 
such  cross-examination  is  not  unduly 
repetitious. 

(c)  Verified  statements.  The  Presiding 
Officer  may  admit  and  Insert  into  the 
record  as  evidence  in  lieu  of  oral  testi¬ 
mony,  statements  of  fact  or  opinion  pre¬ 
pared  by  a  witness.  The  admissibility  of 
the  evidence  contained  in  such  statement 
shall  be  subject  to  the  same  rules  as  if 
such  testimony  were  produced  under  oral 
examination.  The  witness  shall  be  sub¬ 
ject  to  oral  cross-examination  on  the 
contents  of  such  statements  Before  any 
such  statement  is  read  or  admitted  into 
evidence,  the  witness  shall  deliver  a  copy 
of  the  statement  to  the  Presiding  Officer, 
the  reporter,  and  opposing  counsel.  The 
witness  presenting  the  statement  shall 
swear  to  or  affirm  the  statement  and 
shall  be  subject  to  oral  cross-examination 
upon  the  contents  thereof.  Such  state¬ 
ments  shall  not  be  admitted  when  it  ap¬ 
pears  to  the  Presiding  Officer  that  the 
memory  or  the  demeanor  of  the  witness 
is  of  importance.  - 

(d)  Exhibits.  Except  where  the  Pre¬ 
siding  Officer  finds  it  impracticable,  an 
original  and  one  copy  of  each  exhibit 
shall  be  filed  with  the  Presiding  Officer 
for  the  record  and  a  copy  shall  be  fur¬ 
nished  to  each  party.  A  true  copy  of  an 
exhibit  may  be  substituted  for  the 
original. 

(e)  Official  notice.  Official  notice  may 
be  taken  of  any  matter  judicially  noticed 
in  the  Federal  courts,  and  of  other  facts 
within  the  specialized  knowledge  and  ex¬ 
perience  of  the  Agency.  Opposing  parties 
shall  be  given  adequate  opportunity  to 
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show  that  such  facts  are  erroneously 
noticed. 

§  80.323  Objections  and  offer#  of  proof. 

(a)  Objection.  Any  objection  concern¬ 
ing  the  conduct  of  the  hearing,  the  ad¬ 
mission  or  rejection  of  evidence,  the  lim¬ 
itation  of  the  scope  of  any  examination 
or  cross-examination,  or  a  ruling  by  the 

'  Presiding  Officer  may  be  stated  orally 
or  in  writing.  The  party  raising  the  ob¬ 
jection  must  supply  a  short  statement  of 
the  grounds  for  the  objection.  The  trans¬ 
script  shall  include  all  argument  and 
debate  on  the  objection.  The  ruling  and 
the  reasons  given  therefor  by  the  Presid¬ 
ing  Officer  on  any  objection  shall  be  a 
part  of  the  transcript.  An  exception  to 
each  objection  overruled  shall  be  auto¬ 
matic  and  is  not  waived  by  further  par¬ 
ticipation  in  the  hearing. 

(b)  Offer  of  proof.  Whenever  evidence 
is  excluded  from  the  record,  the  party 
offering  such  evidence  may  make  an  offer 
of  proof,  which  shall  be  included  in  the 
transcript.  The  offer  of  proof  for  excluded 
oral  testimony  shall  consist  of  a  brief 
statement  describing  the  nature  of  the 
evidence  excluded.  The  offer  of  proof  for 
excluded  documents  or  exhibits  shall 
consist  of  the  insertion  in  the  record 
of  the  documents  or  exhibits  excluded. 
Where  the  Regional  Administrator  de¬ 
cides  that  the  ruling  of  the  Presiding 
Officer  in  excluding  the  evidence  was  both 
erroneous  and  prejudicial,  the  hearing 
may  be  reopened  to  permit  the  taking 
of  such  evidence,  or,  where  appropriate, 
the  Regional  Administrator  may  evalu¬ 
ate  such  improperly  excluded  evidence 
in  preparing  his  final  order.  In  the  event 
that  the  Regional  Administrator  in  the 
preparation  of  his  final  order  relies  upon 
any  evidence  excluded  at  the  hearing  by 
the  Presiding  Officer,  he  shall  explicitly 
identify  in  the  final  order  any  such  ex¬ 
cluded  evidence  relied  upon  and  his 
reasons  therefor. 

§  80.324  Burden  of  presentation ;  bur¬ 
den  of  persuasion. 

In  establishing  that  the  violation  oc¬ 
curred  as  set  forth  in  the  complaint  and 
that  the  civil  penalty  assessed  is  appro¬ 
priate,  the  complainant  has  the  burden 
of  going  forward  with  and  of  proving  an 
affirmative  case.  Following  the  establish¬ 
ment  of  a  prima  facie  case,  respondent 
shall  have  the  burden  of  presenting  and 
of  going  forward  with  any  defense  (sub¬ 
ject  to  any  limitation  provided  for  in 
this  Part)  to  the  allegations  set  forth  in 
the  complaint.  Each  matter  of  contro¬ 
versy  shall  be  determined  by  the  Presid¬ 
ing  Officer  upon  a  preponderance  of  the 
evidence. 

§  80.325  Filing  the  transcripts. 

The  hearing  shall  be  transcribed  ver¬ 
batim.  Promptly  following  the  taking  of 
the  last  evidence,  the  reporter  shall 
transmit  to  the  Regional  Hearing  Clerk 
as  many  copies  of  the  transcript  of  testi¬ 
mony  as  are  called  for  in  the  reporter’s 
contract  with  the  Agency;  and  shall 
transmit  to  the  Presiding  Officer  the  orig¬ 
inal  transcript.  A  certificate  of  service 
shall  accompany  each  copy  of  the  tran¬ 


script.  The  Regional  Hearing  Clerk  shall 
promptly  furnish  all  parties  with  a  copy 
of  the  transcript  of  the  hearing  without 
cost.  Any  person  not  a  party  to  the  pro¬ 
ceeding  may  receive  a  copy  of  such  tran¬ 
script  upon  payment  of  the  costs  of  re¬ 
production  of  such  transcript. 

§  80.326  Filing  of  briefs,  proposed  find¬ 
ings  of  fart  and  conclusions  of  law, 
and  proposed  order. 

Unless  otherwise  ordered  by  the  Pre¬ 
siding  Officer,  each  party  may  within 
twenty  (20)  days  after  service  of  the 
transcript  of  a  hearing  as  provided  in 
§  80.325  file  with  the  Regional  Hearing 
Clerk  and  serve  upon  all  other  parties 
proposed  findings  of  fact,  conclusions  re¬ 
garding  material  issues  of  law,  fact  or 
discretion,  a  proposed  order  based  solely 
upon  the  record,  and  a  brief  in  support 
thereof,  together  with  references  to  rele¬ 
vant  pages  of  the  transcript  and  to  rele¬ 
vant  exhibits.  Within  ten  (10)  days 
thereafter  each  party  may  file  a  reply 
brief  concerning  matters  contained  in 
opposing  briefs  and  containing  alterna¬ 
tive  findings  of  fact,  conclusions  regard¬ 
ing  material  issues  of  law,  fact  or  discre¬ 
tion  and  proposed  orders.  Oral  argument 
may  be  had  at  the  discretion  of  the  Pre¬ 
siding  Officer  on  motion  of  any  party  or 
sua  sponte. 

§  80.327  Initial  decision. 

(a)  Contents  of  initial  decision.  The 
Presiding  Officer  shall  as  soon  as  practi¬ 
cable  after  the  conclusion  of  the  briefing 
period  evaluate  the  record  before  him 
and  prepare  and  file  his  initial  decision 
with  the  Regional  Hearing  Clerk.  The 
initial  decision  shall  contain  his  findings 
of  fact,  conclusions  regarding  all  mate¬ 
rial  issues  of  law,  fact  or  discretion  as 
well  as  reasons  therefor,  a  recommended 
civil  penalty  assessment,  and  a  proposed 
final  order  assessing  a  civil  penalty.  The 
Regional  Hearing  Clerk  shall,  in  accord¬ 
ance  with  provisions  made  for  service  in 
§  80.305(d),  serve  upon  each  of  the 
parties  a  copy  of  the  initial  decision,  and 
shall  also  serve  one  copy  upon  the  Re¬ 
gional  Administrator. 

(b)  Evaluation  of  proposed  civil  pen¬ 
alty.  In  determining  the  dollar  amount  of 
the  recommended  civil  penalty  assessed 
in  the  initial  decision,  the  Presiding  Offi¬ 
cer  shall  consider  all  elements  regarding 
the  appropriateness  of  a  civil  penalty  set 
forth  in  section  80.330(b).  In  determin¬ 
ing  the  appropriate  penalty  to  be  as¬ 
sessed,  the  Presiding  Officer  may  consult 
and  rely  upon  the  Guidelines  for  the  As¬ 
sessment  of  Civil  Penalties,  published  as 
a  Notice  in  the  Federal  Register  of  Au¬ 
gust  29,  1975,  as  part  of  the  Part  n.  The 
Presiding  Officer  may  at  his  discretion 
increase  or  decrease  the  assessed  penalty 
from  the  amount  proposed  to  be  assessed 
in  the  complaint. 

(c)  Effect  of  initial  decision.  The  ini¬ 
tial  decision  of  the  Presiding  Officer 
shall  become  the  final  order  of  the  Re¬ 
gional  Administrator  within  thirty  (30) 
days  after  transmission  thereof  by  the 
Regional  Hearing  Clerk  to  the  Regional 
Administrator  and  without  further  pro¬ 
ceedings  unless  (1)  an  appeal  to  the  Re¬ 


gional  Administrator  is  taken  from  it  by 
a  party  to  the  proceedings,  or  (2)  the  Re¬ 
gional  Administrator  elects,  sua  sponte, 
to  review  the  initial  decision. 

Appeals  and  Administrative  Review 

§  80.328  Appeal  from  or  review  of  in¬ 
terlocutory  orders  or  rulings. 

(a)  Request  for  interlocutory  appeul. 
Except  as  provided  in  this  section,  ap¬ 
peals  to  the  Regional  Administrator  shall 
obtain  as  a  matter  of  right  only  from 
an  initial  decision  of  the  Presiding  Of¬ 
ficer.  Appeals  from  other  orders  or  rul- 
lings  shall  lie  only  if  the  Presiding  Of¬ 
ficer,  upon  motion  of  a  party,  certifies 
such  orders  or  rulings  to  the  Regional 
Administrator  on  appeal.  Requests  to  the 
Presiding  Officer  for  such  certification 
shall  be  filed  in  writing  within  five  (5) 
days  of  notice  of  the  ruling  or  service 
of  the  order  and  shall  state  briefly  the 
grounds  to  be  relied  upon  on  appeal. 

(b)  Availability  of  interlocutory  ap¬ 
peal.  The  Presiding  Officer  may  certify 
a  ruling  for  appeal  to  the  Regional  Ad¬ 
ministrator  when  (1)  the  order  or  rul¬ 
ing  involves  an  important  question  of  law 
or  policy  concerning  which  there  is  sub¬ 
stantial  grounds  for  difference  of 
opinion;  and  (2)  either  (i)  an  immediate 
appeal  from  the  order  and  ruling  will 
materially  advance  the  ultimate  termi¬ 
nation  of  the  proceeding,  or  (ii)  review 
after  the  final  order  is  issued  will  be  in¬ 
adequate  or  ineffective. 

(c)  Decision.  If  the  Regional  Adminis¬ 
trator  determines  that  certification  was 
improvidently  granted,  or  if  he  takes  no 
action  within  thirty  (30)  days  of  the 
certification,  the  appeal  shaH  be  deemed 
dismissed.  When  the  Presiding  Officer 
declines  to  certify  an  order  or  ruling  to 
the  Regional  Administrator  on  interlocu¬ 
tory  appeal,  it  may  be  reviewed  by  the 
Regional  Administrator  only  upon  appeal 
from  the  initial  decision,  except  when 
the  Regional  Administrator  determines, 
upon  motion  of  a  party  and  in  excep¬ 
tional  circumstances,  that  to  delay  re¬ 
view  would  be  deleterious  to  the  public 
interest.  Such  motion  shall  be  made 
within  five  (5)  days  of  service  of  an  order 
of  the  Presiding  Officer  refusing  to 
certify  a  ruling  for  interlocutory  appeal 
to  the  Regional  Administrator.  Ordi¬ 
narily,  the  interlocutory  appeal  will  be 
decided  on  the  basis  of  the  submissions 
made  by  the  Presiding  Officer.  The  Re¬ 
gional  Administrator  may,  however 
allow  further  briefs  and  oral  argument. 

(d)  Stay  of  proceedings.  The  Presiding 
Officer  may  stay  the  proceedings  pending 
a  decision  by  the  Regional  Administrator 
upon  an  order  or  ruling  certified  by  the 
Presiding  Officer  for  an  interlocutory 
appeal,  or  upon  the  denial  of  such  a  cer¬ 
tification  by  the  Presiding  Officer.  Except 
in  extraordinary  circumstances  proceed¬ 
ings  will  not  be  stayed.  Where  a  stay  is 
granted,  a  stay  of  more  than  thirty  (30) 
days  must  be  separately  approved  by  the 
Regional  Administrator. 

§  80.329  Appeal  from  or  review  of  in¬ 
itial  decisions. 

(a)  Exceptions.  (1)  Within  twenty 
(20)  days  after  service  of  the  Presiding 
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Officer’s  initial  decision,  any  party  may 
take  exception  to  any  matter  set  forth 
in  such  decision  or  to  any  adverse  order 
or  ruling  to  which  he  objected  during 
the  hearing  and  may  appeal  such  excep¬ 
tions  to  the  Regional  Administrator.  Ap¬ 
peal  may  be  made  by  filing  exceptions 
in  writing  with  the  Regional  Hearing 
Clerk.  Such  exceptions  shall  contain  al¬ 
ternative  findings  of  fact,  conclusions 
regarding  material  issues  of  law,  fact  or 
discretion  and  a  proposed  order  together 
with  references  to  the  relevant  pages  of 
the  record  and  initial  decision.  A  copy 
of  each  such  document  taking  exception 
to  the  initial  decision  shall  be  served 
upon  each  other  party  and  amicus  curiae. 
Within  the  same  period  of  time  each 
party  filing  exceptions  and  amicus  curiae 
shall  file  with  the  Regional  Hearing  Clerk 
and  shall  serve  upon  all  parties  a  brief 
concerning  each  of  the  exceptions  being 
appealed.  The  party  shall  include  in  its 
brief,  page  references  to  the  relevant 
portions  of  the  record  and  to  the  Presid¬ 
ing  Officer’s  initial  decision. 

(2)  Within  ten  (10)  days  of  the  serv¬ 
ice  of  exceptions  and  briefs  under  para¬ 
graph  (1)  of  this  section,  any  other  party 
or  amicus  curiae  may  file  and  serve  a 
reply  brief  responding  to  exceptions  or 
arguments  raised  by  any  party,  together 
with  references  to  the  relevant  portions 
of  the  record,  initial  decision,  or  oppos¬ 
ing  brief.  Reply  briefs  shall  not,  however, 
raise  additional  exceptions. 

(b)  Sua  sponte  review  by  Regional 
Administrator.  Whenever  the  Regional 
Administrator  determines  sua  sponte  to 
review  an  initial  decision,  notice  of  such 
Intention  shall  be  served  upon  the  par¬ 
ties  by  the  Regional  Hearing  Clerk 
within  thirty  (30)  days  after  the  date  of 
service  of  the  initial  decision.  Such  notice 
shall  Include  a  statement  of  issues  to  be 
briefed  by  the  parties  and  a  time  sched¬ 
ule  for  the  service  and  filing  of  briefs. 

(c)  Scope  of  appeal  or  review.  Except 
when  the  Regional  Administrator  deter¬ 
mines  that  additional  issues  should  be 
argued,  the  appeal  of  the  initial  decisions 
shall  be  limited  to  the  issues  raised  by 
appellant.  Where  it  is  determined  that 
additional  issues  should  be  argued,  coun¬ 
sel  for  the  parties  shall  be  given  reason¬ 
able  written  notice  of  such  determina¬ 
tion  to  permit  preparation  of  adequate 
argument. 

(d)  Argument  before  the  Regional  Ad¬ 
ministrator.  The  Regional  Administrator 
may,  upon  request  by  a  party  or  sua 
sponte,  set  a  matter  for  oral  argument 
The  time  and  place  for  such  oral  argu¬ 
ment  shall  be  assigned  after  giving  con¬ 
sideration  to  the  convenience  of  the 
parties. 


Final  Order 
§  80.330  Final  Order. 

(a)  Contents  of  the  final  order.  As  soon 
as  practicable  after  service  upon  the  Re¬ 
gional  Administrator  of  the  initial  de¬ 
cision  of  the  Presiding  Officer,  the  Re¬ 
gional  Administrator  shall  issue  his  final 
order.  Such  final  order  shall  Include  find¬ 
ings  of  fact,  conclusions  regarding  mate¬ 
rial  Issues  of  law,  fact  or  discretion  as 
well  as  reasons  therefor,  and  an  order 
assessing  a  civil  penalty.  Such  final  order 
may  accept  or  reject  all  or  part  of  the 
initial  decision  of  the  Presiding  Officer. 

(b)  Evaluation  of  civil  penalty.  The 
final  order  of  the  Regional  Administra¬ 
tor  shall  consider  the  appropriateness  of 
the  penalty  proposed  to  be  assessed  in 
the  consent  agreement,  ( §  80.3 1 8  ( b ) ) ,  de¬ 
fault  order  (5  80.319(b))  or  the  initial 
decision  (§5  80.320  or  80.327)  out  of 
which  the  final  order  originates. 

(1)  In  evaluating  the  appropriateness 
of  such  proposed  penalty,  the  Regional 
Administrator  must  consider  (1)  the 
gravity  of  the  violation,  (ii)  the  size  of 
respondent’s  business,  (111)  respondent’s 
history  of  compliance  with  the  Act.  (Iv) 
the  action  taken  by  respondent  to  remedy 
the  specific  violation,  and  (v)  the  effect 
of  such  proposed  penalty  on  respondent’s 
ability  to  continue  In  business. 

(2)  In  determining  the  appropriate 
penalty  to  be  assessed,  the  Regional  Ad¬ 
ministrator  may  consult  and  rely  upon 
the  Guidelines  for  the  Assessment  of  Civil 
Penalties,  published  as  a  Notice  In  the 
Federal  Register  of  August  29.  1975.  as 
part  of  the  Part  n.  The  Regional  Admin¬ 
istrator  may,  at  his  descretlori.  Increase 
or  decrease  the  assessed  penalty  from 
the  amount  recommended  to  be  assessed 
in  the  initial  decision,  or  In  the  Guide¬ 
lines  for  the  Assessment  of  Civil  Penal¬ 
ties. 

(c)  Payment  of  a  civil  penalty.  (1) 
Except  as  otherwise  provided  In  conjunc¬ 
tion  with  (i)  motions  made  pursuant  to 
55  80.331  or  80.332  or  (il)  petitions  seek¬ 
ing  judicial  review  of  a  final  order  of  the 
Regional  Administrator,  payment  of  the 
full  amount  of  the  civil  penalty  assessed 
in  the  final  order  shall  be  made  within 
sixty  (60)  days  of  service  upon  respond¬ 
ent  of  the  final  order.  Such  payment  shall 
be  made  by  forwarding  to  the  Regional 
Hearing  Clerk  a  cashier’s  check  or  certi¬ 
fied  check  in  the  amount  of  the  penalty 
assessed  in  such  final  order.  Such  check 
shall  be  payable  to  the  United  States  of 
America. 

(2)  Failure  to  make  timely  payment  of 
the  penalty  assessed  in  the  final  order 


shall  result  in  reference  of  the  matter  to 
the  Attorney  General  who  shall  recover 
such  amount  by  action  In  the  appro¬ 
priate  United  States  District  Court  pur¬ 
suant  to  section  211(d)  of  the  Act. 

Motion  to  Reconsider 

§  80.331  Motion  to  reopen  hearings;  to 
rehear  or  reargue  proceedings;  or  to 
reconsider  a  final  order. 

(a)  Filing  and  service.  A  motion  to  re¬ 
open  a  hearing  to  take  further  evidence, 
to  rehear  or  reargue  any  matter  related 
to  such  proceeding,  or  to  reconsider  any 
final  order,  must  be  made  by  motion  to 
the  Regional  Administrator,  in  accord¬ 
ance  with  5  80.315(a)  and  filed  with  the 
Regional  Hearing  Clerk.  Every  such  mo¬ 
tion  must  state  the  specific  grounds  upon 
which  relief  is  sought 

(b)  Motion  to  reopen  hearing.  A  mo¬ 
tion  to  reopen  a  hearing  for  the  purpose 
of  taking  further  evidence  may  be  filed  at 
any  time  after  the  service  of  the  Initial 
decision  of  the  Presiding  Officer  and  prior 
to  the  Issuance  of  the  Regional  Admin¬ 
istrator’s  final  order.  Each  such  motion 
shall  state  briefly  the  nature  and  pur¬ 
pose  of  the  evidence  to  be  adduced,  shall 
show  that  such  evidence  Is  not  cumula¬ 
tive.  and  shall  set  forth  a  good  reason 
why  such  evidence  was  not  adduced  at  a 
hearing. 

(c)  Motion  to  rehear,  reargue,  or  re¬ 
consider.  Motions  to  rehear  or  reargue 
any  matter  related  to  a  hearing  or  to  re¬ 
consider  the  final  order  shall  be  filed 
within  ten  (10)  days  after  the  date  of 
service  of  the  final  order.  Every  such  mo¬ 
tion  must  state  specifically  the  matters 
claimed  to  have  been  erroneously  decided. 
The  nature  of  any  alleged  error  must  be 
briefly  stated. 

§  80.332  Procedure  for  disposition  of 
motions. 

Within  ten  (10)  days  following  the 
service  of  any  motion  provided  for  In 
|  80.331  any  other  party  to  the  proceed¬ 
ing  may  file  with  the  Regional  Hearing 
Clerk  and  serve  on  all  other  parties  an 
answer  thereto.  As  soon  as  practicable 
thereafter,  the  Regional  Administrator 
shall  announce  his  Intent  to  grant  or  to 
deny  such  motion.  Unless  the  Regional 
Administrator  determines  otherwise.  Im¬ 
plementation  of  the  final  order  shall  not 
be  stayed  pending  the  decision  to  grant 
or  to  deny  the  motion.  The  conduct  of 
any  proceeding  which  may  be  required  as 
a  result  of  the  granting  of  any  motion 
allowed  in  this  section  shall  be  governed 
by  the  provisions  of  the  applicable  sec¬ 
tion  of  these  rules. 

{PR  Doc.75-22623  Piled  8-28-75;8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  411-6] 

REGULATION  OF  FUELS  AND  FUEL 
ADDITIVES 

Guidelines  for  the  Assessment  of  Civil  Pen¬ 
alties  Under  Section  211(d)  of  the  Clean 

Air  Act 

On  November  12,  1974,  the  Environ¬ 
mental  Protection  Agency  published  pro¬ 
posed  administrative  hearing  procedures 
(39  FR  39992)  and  published,  as  an 
appendix  to  the  proposed  procedures, 
Guidelines  for  the  Assessment  of  Civil 
Penalties.  Pinal  rules  of  practice  govern¬ 
ing  proceedings  conducted  In  the  deter¬ 
mination  of  liability  and  the  assessment 
of  civil  penalties  under  Section  211  of 
the  Clean  Air  Act,  as  amended  (42  U.S.C. 
1857f-6(c) )  are  being  published  today, 
August  29,  1975,  in  the  Federal  Register 
as  the  first  document  of  this  Part  n. 
The  Agency  is  publishing  in  conjunction' 
with  these  final  rules  of  practice  a  guide¬ 
line  document  which  will  provide  guid¬ 
ance  to  Agency  personnel  in  the  assess¬ 
ment  and  mitigation  of  penalties  for  vio¬ 
lations  of  the  unleaded  gasoline  regula¬ 
tions  promulgated  pursuant  to  Section 
211  of  the  Clean  Air  Act. 

The  Guidelines  for  the  Assessment  of 
Civil  Penalties  Under  Section  211(d)  of 
the  Clean  Air  Act  (42  UJS.C.  1857f-€(c) ) 
Is  published  below  in  three  sections.  Sec¬ 
tion  I,  Application  of  the  Civil  Penalty 
Assessment  Schedule,  explains  the  ra¬ 
tionale  used  to  derive  the  monetary  pen¬ 
alty  which  is  the  unadjusted  penalty 
assessed  for  a  particular  violation.  It  also 
provides  a  mechanism  whereby  Agency 
personnel  may  consider  mitigating  cir¬ 
cumstances  to  determine  a  final  adjusted 
penalty. 

Section  n,  the  Table  of  Possible  Vio¬ 
lations,  lists  violations  of  the  Regula¬ 
tions  classified  by  the  potential  for  that 
violation  to  cause  vehicle  emissions  to 
exceed  standards  and  by  the  influence  of 
the  violation  on  the  effective  enforce¬ 
ment  of  the  program.  The  violations  are 
listed  in  decreasing  order  of  potential 
harmfulness.  The  violations  are  then  di¬ 
vided  into  seven  separate  groups  of  vio¬ 
lations,  and  each  group  is  assigned  a 
schedule  number. 

Section  m,  the  Civil  Penalty  Assess¬ 
ment  Table,  consists  of  seven  separate 
penalty  assessment  schedules.  Each 
schedule  corresponds  to  a  separate  group 
of  violations  from  the  Table  of  Possible 
Violations.  Each  schedule  is  a  matrix 
consisting  of  16  cells.  Within  each  cell  is 
a  dollar  value  or  range  of  values  to  be 
used  in  the  assessment  of  an  unadjusted 
penalty  against  an  alleged  violator;  the 
monetary  amount  1s  a  function  of  the 
size  of  the  respondent’s  business  and  his 
history  of  similar  violations. 

Comments  on  the  proposed  Guidelines 
focused  primarily  on  the  Agency’s  use 
of  the  size-of -business  criterion  in  de- 
->  termining  the  appropriateness  of  a 
penalty,  the  proposed  manner  of  com¬ 
puting  an  alleged  violator's  previous 
history  performance  under  the  regula¬ 


tions,  and  the  proposed  mitigation  cri¬ 
teria.  These  comments  are  addressed 
specifically  below. 

Subsection  80.330(b)  provides  that  one 
of  the  criteria  to  be  used  in  evaluating 
the  amount  of  penalty  is  the  size  of  a 
respondent’s  business,  as  determined  by 
the  gross  income  for  the  preceding  year. 
Seven  commentators  stated  that  this 
criterion  discriminates  against  large 
businesses  since  the  unadjusted  penalty 
assessed  against  such  a  business  for  a 
violation  of  the  regulations  would  be 
considerably  larger  than  the  penalty  as¬ 
sessed  against  a  smaller  firm  for  a  simi¬ 
lar  violation.  Thus,  it  was  contended  that 
the  criterion  was  unfair  and  inequitable. 
Two  of  the  commentators  suggested,  in 
addition,  that  the  criterion  violates  equal 
protection  safeguards  of  the  United 
States  Constitution. 

The  Agency  believes  that  the  size  of 
business  criterion  does  not  unfairly  dis¬ 
criminate  against  large  businesses  and 
does  not  violate  equal  protection  rights. 
The  objective  of  the  penalty  structure 
is  to  provide  adequate  deterrence  to  all 
members  of  the  petroleum  marketing 
industry  and  thereby  encourage  compli¬ 
ance  with  the  unleaded  gasoline  regu¬ 
lations.  The  size  of  business  criterion  is 
utilized  to  reflect  the  respondent’s  ability 
to  pay,  thus  providing  a  similar  degree 
of  deterrence  despite  differences  in  busi¬ 
ness  size. 

The  Clean  Air  Act  authorizes  penalties 
of  $10,000  per  day  for  each  violation  of 
the  unleaded  gasoline  regulations  and 
vests  in  the  Administrator  the  authority 
to  mitigate  or  remit  such  pefialties.  The 
Administrator  has,  however,  determined 
that  adequate  deterrence  can  be  achieved 
by  assessing  penalties  of  less  than  $10,- 
000  per  day  for  substantially  all  of  the 
violations.  A  penalty  designed  to  provide 
adequate  deterrence  against  a  large  busi¬ 
ness  would  be  wholly  inappropriate  if 
assessed  against  a  much  smaller  busi¬ 
ness.  Such  a  penalty  might  cause  a 
smaller  business  to  terminate  its  opera¬ 
tions.  More  nearly  uniform  deterrence  is 
achieved  by  assessing  the  smaller  re¬ 
spondent  a  smaller  penalty.  Thus,  in 
order  that  the  penalty  assessment  pro¬ 
cedure  operate  fairly  to  provide  a  similar 
deterrence  to  all  respondents,  the  size 
of  business  criterion  is  utilized  when  de¬ 
termining  the  appropriateness  of  a 
penalty. 

The  Agency  believes  that  the  objec¬ 
tive  of  achieving  a  significant  deterrence 
to  all  parties  is  a  reasonable  and  proper 
purpose  for  these  Guidelines.  Assessing 
varying  penalty  amounts  against  dif¬ 
ferent  respondents  based  on  the  size  of 
the  respondent’s  business  is  a  reasonable 
manner  of  achieving  this  objective,  par¬ 
ticularly  when,  as  is  the  case  here,  the 
violator  may  be  a  very  large  refiner  on 
the  one  hand  or  a  very  small  retailer  on 
the  other  hand.  Finally,  we  note  that  in 
cases  when  Congress  has  specified  miti¬ 
gation  criteria  in  statutes,  it  has  included 
the  size  of  business  criterion.  See  OSHA, 
29  U.S.C.  Section  659;  FIFRA,  7  U.S.C. 
Section  1361;  and  Motor  Vehicle  Safety 
Act,  15  U.S.C.  Section  1398.  Thus,  the 
Agency  does  not  believe  these  Regula¬ 


tions  are  in  conflict  with  any  constitu¬ 
tionally  guaranteed  rights. 

A  number  of  commentators  suggested 
that  the  proposed  provision  In  the  Guide¬ 
lines  which  would  limit  mitigation  of  an 
unadjusted  penalty  to  75%  of  its  initial 
value  for  respondents  in  the  third  and 
fourth  “size  of  business”  categories  is  in¬ 
equitable.  The  comments  generally  re¬ 
flected  a  concern  that  all  respondents, 
independent  of  business  size,  should  be 
afforded  the  same  degree  of  mitigration 
for  their  good  faith  efforts  to  remedy  a 
violation.  The  commentators  argued  that 
when  a  large  business  found  in  violation 
reacts  quickly  to  remedy  the  violation 
and  takes  steps  to  prevent  its  recurrence, 
it  should  be  entitled  to  the  same  degree 
of  mitigration  as  a  smaller  business. 

We  agree  that  when  respondents  of 
varying  size  act  to  remedy  a  violation, 
the  degree  to  which  the  penalties  are 
mitigated  should  be  uniform.  In  response 
to  the  comments  and  in  order  to  clarify 
the  guidance  on  this  topic,  the  Guidelines 
have  been  revised  as  follows.  For  all  re¬ 
spondents,  action  taken  to  remedy  a 
-  violation  and  prevent  its  recurrence  may 
reduce  the  unadjusted  penalty  to  60%  of 
its  initial  value.  A  further  unlimited  ad¬ 
justment  may  be  made  for  all  respond¬ 
ents  upon  consideration  of  the  effect  that 
the  penalty  will  have  upon  the  respond¬ 
ent’s  ability  to  continue  in  business.  This 
second  adjustment  has  been  broadened 
to  also  include  consideration  of  any 
severe  economic  hardship  which  the  re¬ 
spondent  would  suffer  due  to  the  imposi¬ 
tion  of  such  a  penalty  but  which  would 
not  cause  him  to  discontinue  business 
operations.  The  original  Guidelines  addi¬ 
tionally  provided  that  in  special  circum¬ 
stances,  where  equity  could  not  be  served 
within  the  above  limitations,  the  com¬ 
plainant  could  petition  the  Director, 
Mobile  Source  Enforcement  Division,  to 
make  a  further  adjustment.  This  pro¬ 
vision  remains  unchanged  in  these 
Guidelines.  It  is  the  Agency’s  position 
that  this  mitigration  scheme  provides  a 
reasonable  basis  for  mitigation  or  re¬ 
mittance  when  appropriate,  and  estab¬ 
lishes  a  procedure  whereby  all  respond¬ 
ents  are  subject  to  a  uniform  and  fair 
determination  of  a  penalty. 

Some  commentators  objected  to  the 
manner  in  which  the  history  of  perform¬ 
ance  criterion  would  operate.  This  cri¬ 
terion  operates  to  increase  the  unad¬ 
justed  penalty  according  to  the  number 
of  previous  similar  violations  of  the  Reg¬ 
ulations  which  the  respondent  has  com¬ 
mitted.  The  Agency  expects  the  market¬ 
ing  industry  to  establish  quality  control 
procedures  to  prevent  the  contamination 
of  unleaded  gasoline,  to  monitor  the 
effectiveness  of  such  procedures,  and  to 
implement  measures  to  correct  any  de¬ 
ficiencies  that  could  result  in  violations 
of  the  Regulations. 

The  comments  generally  reflected  a 
concern  that  a  large  company  could 
quickly  accumulate  sufficient  violations 
to  be  subject  to  the  maximum  penalty 
amount  in  its  size-of -business  category. 
One  commentator  suggested  that  when 
a  corporation  is  found  in  violation  at 
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more  than  one  of  its  service  stations,  the 
corporation’s  history  of  performance 
should  apply  on  an  Individual  basis  to 
each  station.  If  this  suggestion  were 
adopted,  a  corporation  which  causes 
violations  to  occur  at  several  outlets 
would  be  charged  the  lowest  penalty  for 
each  notwithstanding  the  fact  that  its 
operations  continue  to  generate  the  same 
violations  at  several  outlets.  This  is  not 
consistent  with  the  underlying  rationale 
that  a  past  violator  should  be  subject  to 
a  greater  penalty  than  a  first  offender. 
Another  comment  suggested  that  the 
history  of  performance  criterion  be  based 
onviolation  rate  (number  of  station 
violations  divided  by  total  number  of  sta¬ 
tions  controlled  by  the  respondent)  or  on 
a  geographical  system  whereby  violations 
would  be  accumulated  only  within  a  spec¬ 
ified  geographical  region. 

In  response  to  these  comments,  the  his¬ 
tory  of  performance  criterion  has  been 
revised.  Violations  will  be  accumulated 
in  each  of  the  10  Federal  Regions  sep¬ 
arately  through  consideration  of  similar 
violations  by  the  respondent  only  within 
that  region.  Thus,  the  history  of  viola¬ 
tions  for  a  respondent  who  operates  in 
more  than  one  region  will  increase  at  a 
lesser  rate  than  if  a  nationwide  aggrega¬ 
tion  was  being  accumulated.  Further¬ 
more,  only  violations  that  are  independ¬ 
ent  of  one  another  will  be  cumulative. 
For  example,  when  a  supplier  or  refiner 
Is  found  to  be  in  violation  for  offering  for 
sale  contaminated  gasoline  (40  CFR 
80.22(a))  at  several  retail  outlets,  and 
those  violations  result  from  a  single 
specific  act  in  a  particular  distribution 
chain,  they  will  not  be  added  together 
for  purposes  of  establishing  a  violation 
history.  Each  violation  will  be  charged 
against  the  respondent  as  a  separate 
offense,  but  since  they  resulted  from  the 
same  error  they  will  be  considered  as  a 
single  violation  for  the  purpose  of  estab¬ 
lishing  a  violation  history. 

A  change  has  been  made  in  the  way 
penalties  are  assessed  for  nozzle  viola¬ 
tions  under  Subsection  80.22(f) .  The  pos¬ 
sibility  of  leaded  gasoline  being  intro¬ 
duced  into  a  car  equipped  with  a  re¬ 
stricted  filler  inlet  and  requiring  un¬ 
leaded  gasoline  is  much  greater  if  the 
leaded  gasoline  pump  has  an  improper 
size  nozzle.  In  contrast,  the  case  in  which 
an  unleaded  pump  has  an  improper  size 
nozzle  is  much  less  serious.  The  proposed 
Guidelines  did  not  separate  these  viola¬ 
tions  for  penalty  assessment.  This  dis¬ 
tinction  is  now  reflected  in  Section  II  of 
the  Guidelines.  Violations  of  Subsection 
80.22(f)  (1) ,  failure  to  equip  leaded  gaso¬ 
line  pumps  with  proper  nozzles,  have 
been  given  a  schedule  number  of  2.  Vio¬ 
lations  of  80.22(f)(2),  failure  to  equip 
unleaded  gasoline  pumps  with  proper 
nozzles,  have  been  given  a  schedule  num¬ 
ber  of  5. 

Dated:  August  18, 1975. 

Russell  E.  Train, 
Administrator. 


Section  I:  Assessment  or  Civil 
Penalties 

purpose 

Section  211(d)  of  the  Clean  Air  Act 
and  Section  80.5  of  the  Regulations  pro¬ 
vide  for  the  assessment  of  a  civil  penalty 
In  the  amount  of  $10,000  per  day  against 
any  erne  who  violates  the  substantive  pro¬ 
visions  of  Section  211  or  the  Regulations 
promulgated  thereunder.  In  addition, 
both  sections  provide  that  the  Adminis¬ 
trator  may,  upon  application  by  the  vio¬ 
lator,  remit  or  mitigate  such  penalty, 
and  that  he  shall  have  authority  to  de¬ 
termine  the  facts  upon  all  such  applica¬ 
tions.  Furthermore,  Subsections  80.314 
(b)  and  80.330(b)  (1)  of  the  Regulations 
provide  that  the  following  criteria  form 
the  basis  for  determining  the  amount  of 
the  penalty:  (1)  the  gravity  of  the  of¬ 
fense,  (2)  the  respondent’s  history  of 
performance  under  the  Regulations,  (3) 
the  appropriateness  of  the  penalty  in  re¬ 
lation  to  the  size  of  the  respondent’s  bus¬ 
iness,  (4)  the  action  taken  by  the  re¬ 
spondent  to  remedy  the  specific  violation, 
(5)  the  respondent’s  ability  to  continue 
in  business,  and  (6)  in  extraordinary 
situations  where  equity  cannot  be 
achieved  by  application  of  the  preceding 
five  criteria,  other  special  circumstances 
may  be  considered. 

These  Guidelines  establish  a  procedure 
which  can  be  utilized  to  determine  the 
proper  penalty  in  accordance  with  the 
criteria  stated  above.  This  procedure  is 
designed  to  ensure  that  penalties  of  gen¬ 
erally  uniform  magnitude  will  be  assessed 
among  the  10  Federal  Regions  for  viola¬ 
tions  when  similar  circumstances  pre¬ 
vail. 

DETERMINATION  OF  AN  ALLEGED  VIOLATION 
AND  COMPLAINT 

Subsection  80.303(e)  of  the  Regula¬ 
tions  requires  the  Regional  Adminis¬ 
trator  to  designate  a  person  to  act  for 
the  Agency  as  the  complainant  in  cases 
where  a  violation  is  alleged  to  have  oc¬ 
curred.  This  person  cannot  be  the  Re¬ 
gional  Administrator.  In  cases  where  the 
complainant  has  reason  to  believe  that 
a  violation  has  occurred,  he  may  issue 
a  complaint,  pursuant  to  Section  80.313 
of  the  Regulations.  The  basis  for  the 
complaint  may  be  the  fuel  inspector’s  re¬ 
port  and  a  chemical  analysis  of  the  gaso¬ 
line  according  to  Section  80.3,  Appendix 
A  or  B,  when  the  violation  is  for  gasoline 
that  does  not  comply  with  Subsection 

80.2(g). 

The  complaint  must  specifically  state 
the  violation  or  violations  which  the  re¬ 
spondent  is  alleged  to  have  committed, 
and  must  also  describe  with  particularity 
the  facts  upon  which  such  allegations 
are  based.  Sections  80.4,  80.7,  80.21,  80.22, 
and  80.23  of  the  Regulations  combine  to 
specifically  state  eleven  independent  and 
distinguishable  violations.  They  are  de¬ 
scribed  with  appropriate  section  refer¬ 
ences  in  Section  II.  The  allegations  of  the 
complaint  shall  be  limited  to  these  eleven 
violations. 


The  complaint  will  also  state  the 
amount  of  the  penalty  that  is  proposed 
to  be  assessed.  This  amount  shall  be  re¬ 
ferred  to  as  the  “unadjusted”  penalty. 

Finally,  the  complaint  shall  apprise  the 
respondent  of  the  courses  of  action  avail¬ 
able  to  him.  These  include  the  following: 
(1)  He  is  entitled  to  a  formal  hearing  be¬ 
fore  a  Presiding  Officer  to  decide  both 
the  validity  of  the  allegations  In  the 
complaint  and  the  reasonableness  of  the 
proposed  assessment.  In  order  to  preserve 
his  right  to  a  hearing,  he  must  file  an 
answer  to  the  complaint  within  20  days 
of  its  receipt,  and  must  respond  to  the 
allegations  of  the  complaint  and/or  state 
the  basis  for  his  belief  that  the  proposed 
assessment  Is  inappropriate.  Failure  to 
file  an  answer  will  result  In  a  default. 
In  which  case  the  proposed  penalty  be¬ 
comes  the  assessed  penalty.  (2)  Whether 
or  not  the  respondent  requests  a  hear¬ 
ing,  he  may  request  a  mitigation  of  the 
proposed  penalty.  This  will  be  accom¬ 
plished  by  means  of  Informal  settlement 
negotiations  and.  in  the  event  agreement 
is  reached,  a  consent  decree.  The  miti¬ 
gated  penalty  amount  shall  be  deter¬ 
mined  within  the  restrictions  of  the  ap¬ 
propriate  criteria,  and  It  shall  be  re¬ 
ferred  to  as  the  “adjusted”  penalty.  If 
the  parties  agree  to  enter  a  consent  de¬ 
cree,  the  adjusted  penalty  becomes  the 
assessed  penalty.  However,  if  the  re¬ 
spondent  decides  to  proceed  with  a  hear¬ 
ing  In  lieu  of  accepting  the  settlement 
offer,  the  unadjusted  penalty  remains  the 
assessed  penalty.  (3)  He  may  elect  to 
pay  the  proposed  penalty  in  lieu  of  re¬ 
questing  either  a  formal  hearing  or  a 
settlement  conference. 

DETERMINATION  OF  THE  AMOUNT  OF  THE 
ASSESSED  PENALTY 

As  explained  above,  the  assessed  pen¬ 
alty  may  either  be  the  unadjusted  or  the 
adjusted  penalty  depending  on  the  pro¬ 
cedure  which  the  respondent  elects  to 
follow.  The  unadjusted  penalty  Is  deter¬ 
mined  through  a  purely  objective  proce¬ 
dure  which  utilizes  a  Civil  Penalty  As¬ 
sessment  Table  (see  Section  HI).  The 
table  consists  of  a  series  of  schedules  In 
which  graduated  penalties  are  set  out 
in  accordance  with  the  applicable  criteria 
as  they  are  discussed  below.  There  is  a 
schedule  for  each  of  the  violations  stated 
In  Section  H. 

The  procedure  provides  for  no  admin¬ 
istrative  discretion  in  establishing  the 
penalty  initially  assessed  for  a  particular 
individual  violation.  Rather,  adminis¬ 
trative  discretion  was  utilized  during  the 
initial  determination  of  the  appropriate¬ 
ness  of  the  criteria  to  be  used  and  pen¬ 
alty  amounts  to  be  assigned  when  the 
schedules  were  developed.  In  contrast, 
the  adjusted  penalty  is  arrived  at  through 
a  subjective  process  wherein  the  com¬ 
plainant  Is  empowered  to  exercise  admin¬ 
istrative  discretion  in  reaching  the  con¬ 
clusion  that  the  circumstances  of  a  par¬ 
ticular  case  justify  the  further  mitiga¬ 
tion  of  the  unadjusted  penalty.  However, 
this  conclusion  must  be  based  on  an  an- 
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alysis  of  the  appropriate  criteria  and  be 
justified  by  adequate  documentation  (see 
discussion  in  C  below) . 

A.  Factors  Considered  in  Determining 
the  Unadjusted  Penalty.  Three  of  the 
six  criteria  listed  in  the  Regulations  are 
involved  in  the  selection  of  the  appi'opri- 
ate  unadjusted  penalty.  These  are  the 
respondent’s  history  of  performance,  the 
size  of  his  business,  and  the  gravity  of  the 
offense. 

1.  History  of  Performance.  This  cri¬ 
terion  is  a  direct  function  of  the  number 
of  violations  which  the  respondent  has 
committed  prior  to  the  one  in  question. 
It  is  restricted  to  previous  occurrences  of 
the  same  type  of  violation  but  independ¬ 
ent  of  the  one  that  the  respondent  is 
currently  being  charged  with.  A  history 
of  respondent's  previous  performance 
under  the  Regulations  will  be  compiled 
separately  for  each  EPA  region.  A  prior 
history  of  committing  other  acts  pro¬ 
hibited  by  the  Regulations  will  not  affect 
the  penalty  applicable  in  the  present  ac¬ 
tion.  However,  prior  complaints  for  the 
same  type  of  violation  which  culminated 
in  assessments  against  the  respondent 
but  which  did  not  result  from  a  formal 
hearing  (i.e.,  default  judgments  and  con¬ 
sent  decrees)  wifi  be  considered  when  ap¬ 
plying  the  past  history  criterion.  Penal¬ 
ties  are  graduated  in  each  schedule  on 
the  basis  of  whether  the  respondent  has 
had  zero,  one,  two,  or  three  or  more  pre¬ 
vious  violations. 

2.  Size  of  the  Business.  The  appropri¬ 
ateness  of  a  given  penalty  is  also  a  func¬ 
tion  of  the  size  of  the  respondent’s  busi¬ 
ness.  When  the  respondent  is  a  business 
entity,  size  is  expressed  in  terms  of  the 
gross  income  (i.e.,  total  business  revenues 
from  the  business  entity  which  gave  rise 
to  the  violation)  for  the  respondent's 
prior  fiscal  year.  When  the  respondent 
is  an  individual,  size  is  expressed  in 
terms  of  the  individual’s  gross  income  for 
the  prior  fiscal  year  from  the  particular 
business  of  which  the  gasoline  market¬ 
ing  is  an  integral  part.  Each  schedule  Is 
graduated  into  four  categories  of  size. 
Category  I  includes  respondents  whose 
gross  income  was  less  than  $250,000.  Cat¬ 
egory  II  encompasses  the  range  from 
$250,000  to  less  than  $1,000,000;  Category 
HI,  $1,000,000  to  less  than  $5,000,000; 
and  Category  IV  includes  those  respond¬ 
ents  which  had  gross  income  of  $5,000,000 
and  above.  If  the  data  for  the  last  fiscal 
year  are  demonstrably  unrepresentative 
of  the  respondent’s  general  performance 
in  terms  of  gross  income,  gross  income 
for  the  three  previous  years  may  be  an¬ 
alyzed  in  determining  a  representative 
figure. 

3.  Gravity  of  the  Violation.  The  cri¬ 
terion  that  primarily  influenced  the  pen¬ 
alty  amounts  assigned  to  the  schedule 
cells  was  the  gravity  of  the  offense.  First, 
a  determination  was  made  as  to  the  rel¬ 
ative  severity  of  the  violations  possible 
under  the  Regulations.  (They  are  listed 
in  order  of  decreasing  gravity  in  Section 
II.)  This  determination  was  made  on  the 
basis  of  the  potential  for  the  violation 
to  cause  vehicle  emissions  to  exceed 
standards  or  the  influence  of  the  viola - 
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tion  on  the  effective  enforcement  of  the 
program.  Then  the  maximum  per  day 
penalty  for  each  schedule  was  assigned 
based  on  the  relative  rank  that  violation 
occupies  in  the  order  of  severity.  The  as¬ 
signed  maximums  were  determined  in 
consideration  of  the  statutory  maximum 
of  $10,000.  Finally,  the  penalties  were 
assigned  to  the  individual  cells  of  each 
schedule  by  gradation  down  from  the 
maximum  as  size  of  business,  gravity  of 
violation,  and  number  of  past  violations 
decreased. 

Special  notice  should  be  taken  of  the 
manner  in  which  the  gravity  of  the  vio¬ 
lation  criterion  affects  the  selection  of 
the  unadjusted  penalty  for  three  partic¬ 
ular  violations.  These  violations  involve 
the  sale,  offer  for  sale,  and  dispensing 
(Section  80.22(a) ) ,  transfer  of  contami¬ 
nated  unleaded  gasoline  (Section  80.21 
(a) )  or  the  contamination  and  delivery 
of  unleaded  gasoline  (Section  80.21(b)). 
Unadjusted  penalties  for  these  violations 
are  shown  in  schedules  2  and  3.  Like  the 
other  eight  violations,  the  gravity  of  the 
violation  influences  both  the  maximum 
penalties  assigned  to  the  schedules  and 
the  rate  at  which  they  are  reduced  within 
each  schedule.  However,  unlike  the  other 
eight,  these  three  violations  are  sub¬ 
categorized  within  each  cell.  That  is,  the 
severity  of  these  particular  violations  is 
also  a  function  of  the  lead  or  phosphorus 
content  of  the  gasoline  found  to  be  in  vio¬ 
lation  of  the  standard.  Thus,  these  two 
schedules  also  reflect  this  added  aspect  of 
the  violations.  This  is  done  by  stating  the 
penalty  of  each  schedule  cell  as  a  range 
rather  than  as  a  single  amount.  If  a  vio¬ 
lation  involves  gasoline  which  only 
slightly  exceeds  the  maximum  federal 
standard  of  0.05  gram  of  lead  per  gallon 
or  0.005  gram  of  phosphorus  per  gallon, 
the  low  end  of  the  range  becomes  the  un¬ 
adjusted  penalty.  If  the  lead  or  phospho¬ 
rus  content  substantially  exceeds  the 
standard,  however,  the  high  end  of  the 
range  is  applied. 

B.  Using  the  Civil  Penalty  Assessment 
Table.  The  seven  schedules  that  corre¬ 
spond  to  the  eleven  violations  of  Sec¬ 
tion  II  are  shown  in  Section  III.  The  his¬ 
tory -of -violations  criterion  for  each  is 
listed  on  the  vertical  axis  and  increases  in 
number  of  violations  from  bottom  to  top. 
The  size-of-the-business  criterion  is 
listed  along  the  horizontal  axis  and  In¬ 
creases  in  category  number  from  left  to 
right.  The  appropriate  unadjusted 
penalty  dollar  amount  for  each  possible 
violation  is  found  by  first  selecting  the 
proper  schedule  and  then  locating  the 
cell  which  corresponds  to  the  respond¬ 
ent’s  violation  history  and  business  size. 
In  addition,  if  schedules  2  or  3  are  in¬ 
volved,  the  proper  point  within  the  range 
stated  in  the  cell  must  be  determined. 
For  a  violation  of  Section  80.22(f)(1) 
(failure  to  equip  leaded  pumps  with 
proper  nozzles),  the  lowest  penalty  value 
in  the  Schedule  2  range  shall  be  appli¬ 
cable.  The  monetary  figure  is  then  multi¬ 
plied  by  the  number  of  days  over  which 
the  violation  continued. 

C.  Adjusting  the  Unadjusted  Penalty . 
The  procedures  outlined  place  the  burden 
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on  the  respondent  to  justify  any  further 
mitigation  of  the  proposed  penalty.  The 
procedure  for  establishing  the  unad¬ 
justed  penalty  provides  for  a  measure  of 
mitigation  initially  in  light  of  the 
statutory  provision  for  a  $10,000  per  day 
penalty  per  violation.  However,  if  the 
respondent  believes  that  he  should  not 
have  been  charged  with  liability  or  the 
circumstances  of  his  case  justify  a  fur¬ 
ther  mitigation  of  the  penalty,  the  pro¬ 
cedures  allow  him  to  request  a  settle¬ 
ment  conference.  Then  the  complainant 
may  further  reduce  the  penalty  if  he  de¬ 
termines  that  the  circumstances  justify 
it.  However,  he  is  limited  to  the  restric¬ 
tions  of  the  criteria  outlined  below. 

1.  Action  Taken  to  Remedy  the  Viola¬ 
tion.  This  is  the  fourth  criterion  listed  in 
Section  80.330 <b>  (1)  of  the  Regulations. 
It  can  be  analyzed  in  terms  of  the  re¬ 
spondent's  cooperation  with  EPA  to 
quickly  remedy  both  the  violation  and 
the  conditions  which  caused  the  viola¬ 
tion  and  to  initiate  action  to  ensure  that 
similar  violations  will  be  less  apt  to  oc¬ 
cur  in  the  future.  The  complaint  may,  at 
his  discretion,  mitigate  the  unadjusted 
penalty  to  60%  of  the  initially  assessed 
value  upon  a  showing  by  the  respondent 
of  the  remedial  action  taken.  The  burden 
of  persuasion  rests  with  the  respondent, 
and  the  complainant  shall  base  the 
amount  of  mitigation  allowed  upon  the 
degree  to  which  he  is  persuaded  of  the 
respondent’s  good  faith  efforts. 

2.  Ability  to  Continue  in  Business  and 
Severe  Economic  Hardship.  An  unlim¬ 
ited  adjustment  may  be  made  in  the  un¬ 
adjusted  penalty  upon  consideration  of 
the  effect  that  the  proposed  penalty  will 
have  upon  the  respondent’s  ability  to 
continue  in  business.  This  consideration 
is  merely  the  logical  extreme  of  the 
criterion  that  relates  the  penalty  to  the 
size  of  the  business.  A  penalty  would 
rarely  be  appropriate,  regardless  of  the 
previous  year’s  gross  income,  if  the  re¬ 
spondent  would  suffer  a  severe  economic 
hardship  or  if  business  must  be  termi¬ 
nated  because  of  current  financial  status. 
Again,  the  burden  of  persuasion  rests 
with  the  respondent,  and  any  such  show¬ 
ing  must  include  a  statement  of  the  re¬ 
spondent’s  current  financial  status.  A  de¬ 
termination  of  such  adverse  effects  shall 
be  made  only  upon  an  analysis  by  the 
complainant  of  a  certified  financial  re¬ 
port  (or  its  equivalent)  of  the  business 
in  question.  Such  reports  shall  be  pro¬ 
vided  to  the  Agency  at  the  respondent’s 
expense.  These  documents  must  be 
founded  upon  generally  recognized  ac¬ 
counting  procedures. 

3.  Special  Circumstances.  Should  a  case 
arise  in  which  the  complainant  deter¬ 
mines  that  equity  cannot  be  served  by 
adjusting  the  penalty  within  the  limita¬ 
tions  described  above,  he  may  petition 
the  Director  of  the  Mobile  Source  En¬ 
forcement  Division  to  make  an  extraordi¬ 
nary  adjustment  in  the  proposed  penalty. 
Such  petition  should  state  with  particu¬ 
larity:  (1)  the  facts  of  the  case,  (2)  why 
the  penalty  provided  by  the  Assessment 
Table  would  be  inequitable,  (3)  why  the 
criteria  for  adjusting  the  unadjusted 
penalty  are  insufficient,  and  (4)  how  the 
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public  Interest  would  be  protected  by 
such  an  extraordinary  adjustment  In  the 
penalty. 

D.  Record  of  the  Settlement  Confer - 
enoe.  A  summary  of  the  settlement  con¬ 
ference,  In  the  form  of  a  memorandum, 
shall  be  filed  by  the  complainant,  and 
shall  become  part  of  the  record  of  the 
case  that  will  be  retained  by  the  com¬ 
plainant.  It  shall  state  the  nature  of  the 


evidence  which  the  respondent  presented 
In  support  of  his  request  for  a  penalty 
adjustment  and  shall  also  describe  In  de¬ 
tail  the  evidence  and  the  conclusions 
upon  which  the  complainant  relied  in 
either  granting  or  rejecting  the  request 
for  adjustment.  Copies  of  all  relevant 
documents  submitted  by  the  respondent 
shall  be  attached  to  the  summary. 


Section  II. — Possible  violations 


Schedule  Section  reference  Description 

No.  _ 


1  80.22(a),  80.23(e)(1)  liability.. ™.™  Introduction  of  leaded  gasoline  from  a  leaded  pump  Into  a  vehicle 

requiring  unleaded  gasoline. 

1  Refusal  of  retailer  or  wholesale  purchaser-consumer  or  distributor 

to  permit  entry.  Inspection,  sampling,  or  testing. 

2  80.22(a),  80.23  (a),  (b),  (c),  and  (d).  Dispensing  or  offering  for  sale  gasoline  represented  to  be  unleaded 

liability.  which  does  not  conform  to  the  lead  or  phosphorus  standards 

(contamination). 

2  80.22(0(1)™.-™.-.—™™-..-.:--;;-:-  Failure  to  equip  leaded  gasoline  pumps  with  proper  nozzles. 

3  60.21(a) . . . . . . .  bale  or  transfer  of  leaded  gasoline  represented  to  be  unloaded  to  a 

distributor  or  retailer  or  wholesale  purchaser-consumer. 

8  80.21(b)...:..™..:.:.:.'......-..:.:.  Causing  unleaded  gasoline  to  exoeed  the  lead  or  phosphorus  stand¬ 
ards  upon  delivery  (carrier). 

4  80.22(b).....:.:::.:.:.:.:.:.:....™  Failure  to  offer  for  sale  a  grade  of  unleaded  gasoline. 

4  80.7 _ ...... . . . .  Failure  to  provide  Information  upon  request  of  the  regional  admin¬ 

istrator  or  his  authorized  delegate. 

6  80 .22(f) (2)~:™. Failure  to  equip  unleaded  gasoline  pumps  with  proper  nozzles; 

6  80. 22(e). ...... .......... .... _ Failure  to  properly  label  gasoline  pumps. 

7  80.22(d) . . . Failure  to  post  the  required  sign  at  a  retail  outlet  or  wholesale 

purchaser-consumer  facility. 


Section  III. — Civil  penalty  assessment  table  1 


Schedule 

No. 


I 


a 


a 


4 


i 


I 


T 


Number  of  previous  violations 


3  or  more ...:.:™:.:™r: _ 


Size  of  business' 


I 

II 

m 

IV 

T.OOO 

10,000 

10,000 

10,000 

4.000 

0,000 

A  ooo 

2,000 

4,000 

7,000 

A  ooo 

1,000 

2.000 

A  ooo 

7.000 

A  000-7, 000 

8,000-10,000 

8,000-10,000 

9, 000-1 A  000 

3,000-4,000 

6,000-  A  000 

7,000-  A 000 

A  000-  9,000 

1.000-2,000 

8,000-  4,000 

A 000-  7,000 

7,000-  A 000 

800-4,000 

1,000-  2,000 

6,000-  A  000 

A  000-  7,000 

6,000-6,000 

7,000-  A  ooo 

8,000-10,000 

9.  OOO- 1A  000 

2,000-8,000 

4,000-  6,000 

A  000-  7,000 

7,000-  8400 
A  000-  7,000 

800-4.600 

2,000-  A  000 

A  000-  6,000 

400-  800 

800-  1,600 

4,  OCO-  A  000 

A  OOO-  A  ooo 

6,000 

7,000 

9,000 

8,000 

2,000 

1,000 

3,000 
2, 000 

A  000 
A  ooo 

£28 

600 

1.000 

A  000 

8,000 

|.oo5 

1,600 

A  000 

A  500 

1,150 

1,600 

A  000 

1600 

800 

1,100 

1,600 

A  000 

600 

800 

1,000 

1.600 

1,400 

1,600 

1,800 

AQW 
A  65b 

1.050 

1,260 

1,450 

700 

900 

A 100 

A800 

450 

600 

800 

950 

700 

890 

900 

A  000 

600 

700 

800 

a 

600 

600 

700 

400 

600 

600 

700 

1  The  dollar  amount  in  each  oeQ  should  be  multiplied  by  the  number  of  days  over  which  the  violation  continued  ' 
*1-80  to  less  than  $250,000;  II *=8260,000  to  less  than  $1,000,000;  III =$1,000,000  to  less  than  $5,000,000;  IV-$5,00(W» 

and  above. 

[FR  Doc.75-22624  Filed  8-26-76; 8  ;45  am] 
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